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BAKER’S PROMISE, EQUAL PROTECTION,
AND THE MODERN REDISTRICTING

REVOLUTION: A PLEA FOR RATIONALITY

Luis FUENTES-ROHWER"

The conventional wisdom contends that Baker v. Carr did not set
down a standard for lower courts to follow. This Article responds
to this position. It reaches three conclusions. First, it argues the
implicit promise of Baker v. Carr pointed toward a loose, flexible
rationality standard for deciding redistricting controversies.
Under this approach, states were given much room to enact
redistricting plans in accordance to their states' particular needs.
Second, the lower courts applied precisely this standard in
litigation in the wake of Baker, and did so quite capably. This
conclusion responds to those who exhort the imposition of a rigid
equipopulation standard in redistricting. The third conclusion is
normative in scope. In essence, this Article sides with those who
exalt the virtues of standards over rules. Particularly in the
redistricting context, this Article concludes that equal protection
principles must point toward flexible standards, toward heightened
rationality review, and away from an inflexible straightjacket. Put
differently, this is to say that the Court got it exactly right in Baker,
even in Reynolds v. Sims. In time, however, the Court failed to
live up to Baker s implicit promise.
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In his dissenting opinion in Shaw v. Hunt (Shaw II),' Justice
Stevens repeated his oft-stated contention that the racial
gerrymandering cases do not involve traditional constitutional
harms—harms to individuals—but instead involve objections to the
way that individual states have chosen to balance their competing
political interests.? This position led him to the conclusion that the
Court must abandon the redistricting field. As Justice Stevens wrote,

1. 517 U.S. 899 (1996).

2. 517 U.S. at 918 (Stevens, J., dissenting); see also Miller v. Johnson, 515 U.S. 900,
929 (1995) (Stevens, J., dissenting); Miller, 515 U.S. at 934 (Ginsburg, J., dissenting); Shaw
v. Reno, 509 U.S. 630, 679 (1993) (Souter, J., dissenting).
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[w]hen a federal court is called upon, as it is here, to parse
among varying legislative choices about the political
structure of a State, and when the litigant’s claim ultimately
rests on “a difference of opinion as to the function of
representative government,” rather than a claim of
discriminatory exclusion, there is reason for pause.?

For support, Justice Stevens offered Justice Frankfurter’s opinion for
the Court in Colegrove v. Green* and Justice Harlan’s dissent in Baker
v. Carr?

In response, and as expected, commentators have objected to
Justice Stevens’s choice of supporting case law. This response draws
its inner strength from the passage of time and the reception accorded
to the post-Baker line of cases. As John Hart Ely, one such critic, put
this point: “Frankly, I wouldn’t have anticipated the necessity of this
reminder, but Baker v. Carr and Reynolds v. Sims . .., controversial
as they may have seemed at the time ..., are now conventionally
recognized . . . as among the Court’s more legitimate and successful
interventions, the Frankfurter and Harlan opinions as well-intended
but short-sighted.”¢

These two positions stand at the core of this Article’s thesis. To
begin, I recognize the allure of the one-person, one-vote principle,
which “has now been sanctified by history.”” It is also true that

3. Shaw II,517 U.S. at 922-23 (Stevens, J., dissenting) (citing Baker v. Carr, 369 U.S.
186, 333 (1962) (Harlan, J., dissenting)); see Abrams v. Johnson, 521 U.S. 74, 117 (1997)
(Breyer, J., dissenting) (“The decision... increases the risk of significant judicial
entanglement in the inherently political redistricting process.”).

4, 328 U.S. 549 (1946).

5. 369 U.S. at 333 (Harlan, J., dissenting).

6. John Hart Ely, Standing to Challenge Pro-Minority Gerrymanders, 111 HARV. L.
REV. 576,577 n.7 (1997). What Ely means by “short-sighted” in this context, I cannot say.

7. Bernard Grofman, Toward a Coherent Theory of Gerrymandering: Bandemer
and Thornburg, in POLITICAL GERRYMANDERING AND THE COURTS 29, 57 (Bernard
Grofman ed., 1990) (“It has now been sanctified by history, and is generally regarded as a
resounding success.”). This point has been made often. See Robert G. Dixon, Jr., The
Warren Court Crusade for the Holy Grail of “One Man-One Vote,” 1969 SUP. CT. REV.
219, 268 (“ ‘One man-one vote’ should be perceived as the symbol of an aspiration for
fairness, for avoidance of complexity, for intelligibility in our representational process—
indeed, for a sense of meaningful membership in the polis.”); Bernard Grofman &
Howard A. Scarrow, Current Issues in Reapportionment, 4 LAW & POL’Y Q. 435, 438
(1982) (“[T]he doctrine of ‘one person, one vote’ has been elevated to the status of moral
platitude.”); C. Herman Pritchett, Equal Protection and the Urban Majority, 58 AM. POL.
Scl. REV. 869, 872 (1964) (“I believe that [one person, one vote] comes closer to
summarizing current notions of democracy in representation than any other.”); id. (“[T]he
history of democratic institutions points compellingly in the direction of population as the
only legitimate basis of representation today.”) (quoting One Man, One Vote, THE
TWENTIETH CENTURY FUND 4 (1962)).
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federal courts have played a leading role in voting rights controversies
for quite some time and, as such, the mere mention of a lessened
judicial role in this area is sure to ruffle many feathers. And yet, in
light of present circumstances, I remain troubled by the modern
judicial approach to questions of democratic theory and electoral
politics. To put it mildly, the Court’s aggressive pursuit of
idiosyncratic notions of political fairness has led to much uncertainty.?
Pam Karlan stated this point well, in looking ahead to the 2000 census
and the state of the doctrine: “The only safe predictions are that the
courts will become increasingly embroiled in battles over the
distribution of political power and that their contradictory
interventions will profoundly alter, in unforeseen and sometimes
perverse ways, the terrain on which the next round of political battles
will be fought.”

This state of affairs raises important questions about the role of
federal courts in matters of electoral politics. These are long-standing
questions for which definitive answers are unavailing. Those looking
for the competing arguments about the proper role of federal courts
in elections would do well to turn to the Court’s opinion in Baker v.
Carr. At one end of the continuum one finds the “political question”
crowd, for whom the courts should contribute very little, if anything
at all.'® The other end is occupied by those who believe in aggressive
court intervention of the type we have come to experience in the
wake of Baker.!! This Article focuses on the gray area between these
two polar ends. It is here where we find Baker’s doctrinal promise.

8. To be clear, this passage does not refer to the one-person, one-vote revolution
post-Baker. The clarity of this rule is, to many, its virtue. Rather, I have in mind the
Court’s spate of cases after the 1990 redistricting, begun with Shaw v. Reno, 509 U.S. 630
(1993). This line of cases is misguided at best and quite confusing, especially to those in
charge of the redistricting process. See Richard H. Pildes, Principled Limitations on Racial
and Partisan Redistricting, 106 YALE L.J. 2505, 2505 (1996) (contending that the Supreme
Court’s racial redistricting doctrine “teeters on the brink of legal incoherence and political
chaos”). To my mind, and as I argue elsewhere, the Court has pushed the doctrine much
further than necessary. See Luis Fuentes-Rohwer, Gerrymandering, ‘Fair Representation,’
and Equal Protection: An Exegesis into the Judicial Role (draft on file with the North
Carolina Law Review).

9. Pamela S. Karlan, The Fire Next Time: Reapportionment After the 2000 Census, 50
STAN. L. REV. 731, 733 (1998).

10. See Baker, 369 U.S. at 266 (Frankfurter, J., dissenting); id. at 330 (Harlan, J.,
dissenting). For a recent analysis of the doctrine, see Rachel E. Barkow, More Supreme
Than Court? The Fall of the Political Question Doctrine and the Rise of Judicial
Supremacy, 102 COLUM. L. REV. 237 (2002).

11. See John Hart Ely, Gerrymanders: The Good, The Bad, and The Ugly, 50 STAN L.
REV. 607 passim (1998).

12. Cf. Abner J. Mikva, Justice Brennan and the Political Process: Assessing the
Legacy of Baker v. Carr, 1995 U. ILL. L. REV. 683, 697 (“Defects in the political process
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In Baker, the Court spent most of its time justifying its
conclusion about the justiciability of redistricting questions. When it
came to the question of guidance, however, a cursory look at the
opinion leads to the immediate view that the Court did not provide
much. This conclusion comports with conventional wisdom, which
argues that the Court did not establish a standard to guide lower
courts in the litigation following in Baker’s wake.’* Rather, it simply
forced lower courts to develop a standard, that is, to decide the cases
before them in accordance with their understandings of what an equal
protection violation might look like

sometimes call for judicial involvement, but, just as clearly, the complexities of the
political process should limit the role judges play in it.”).

13. See WMCA, Inc. v. Simon, 370 U.S. 190, 194 (1962) (Harlan, J., dissenting) (“It is
unfortunate that the Court, now for the second time, has remanded a case of this kind
without first coming to grips itself with this basic constitutional issue, or even indicating
any guidelines for decision in the lower courts. Baker v. Carr. .. of course did neither.”);
Lisco v. McNichols, 208 F. Supp. 471, 476 (D. Colo. 1962) (“No guidelines or criteria are
laid down for determining the extent or level of disproportion necessary to constitute
infringement of the Equal Protection Clause of the Fourteenth Amendment.”); Md.
Comm. for Fair Representation v. Tawes, 184 A.2d 715, 719-20 (Md. 1962), rev’d, 377 U.S.
656 (1964); ROYCE HANSON, THE POLITICAL THICKET: REAPPORTIONMENT AND
CONSTITUTIONAL DEMOCRACY 116 (1966); Jerold Israel, On Charting a Course Through
the Mathematical Quagmire: The Future of Baker v. Carr, 61 MICH. L. REV. 107, 108
(1962) (“Nowhere does the Court indicate, by dictum or otherwise, what standards might
be used in determining the validity of an apportionment scheme which creates such
inequalities.”); see also Robert G. McCloskey, The Supreme Court, 1961 Term—~Foreword:
The Reapportionment Case, 76 HARV. L. REV. 54, 55 (1962) (“[T]he Supreme Court [in
Baker] offered the lower court no standards by which the decision should be reached and
no hints about the remedy that might be appropriate if the plaintiffs prevailed.”); Michael
W. McConnell, The Redistricting Cases: Original Mistakes and Current Consequences, 24
HARV. J.L. & PUB. POL’Y 103, 106 (2000) (“As an interpretation of the political question
doctrine, this was nonsense. At the time of Baker, the Equal Protection Clause had never
been applied to the districting question, and there were any number of possible
interpretations, with no judicially manageable means of choosing among them.”).

The Court repeated this theme in Reynolds v. Sims, where it wrote that “[w]e
intimated no view as to the proper constitutional standards for evaluating the validity of a
state legislative apportionment scheme.” 377 U.S. 533, 556 (1964). This is a criticism of
judicial review of legislative redistricting in general. See Dean Alfange, Jr.,
Gerrymandering and the Constitution: Into the Thorns of the Thicket at Last, 1986 SUP.
CT. REV. 175, 211-12 (explaining that the hard question in political gerrymandering cases
is that of standards); ¢f. Charles L. Black, Inequities in Districting for Congress: Baker v.
Carr and Colegrove v. Green, 72 YALE L.J. 13, 14-15 (1962) (arguing that the question of
remedies poses a complex problem in redistricting cases).

14. During the conference after the second oral argument in Baker, Chief Justice
Warren remarked: “I would reverse solely on jurisdiction, and leave the rest of the case
and the form of decree to the district court. I would not at this time say what decree
should be entered, although I would suggest certain guidelines.” THE SUPREME COURT
IN CONFERENCE, 1940-1985: THE PRIVATE DISCUSSIONS BEHIND NEARLY 300
SUPREME COURT DECISIONS 847 (Dell Dickson ed., 2000) [hereinafter PRIVATE
DISCUSSIONS]; see Reynolds, 377 U.S. at 578 (“Lower courts can and assuredly will work
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And that, in a nutshell, is Baker’s promise. In particular, this
Article argues that lower courts were given the proper room after
Baker to decide redistricting questions in accordance with their
particular views about rationality and arbitrariness. For example,
many courts applied a rationality test,” some looked to the
equipopulation principle,’® and others looked to the federal analogy
for approval (for example, one of two legislative houses is
apportioned on the basis of population).”” In so doing, these courts
decentralized what is at best a complex issue. This is as it should be.®

out more concrete and specific standards for evaluating state legislative apportionment
schemes in the context of actual litigation.”); see also Brief of the United States as Amicus
Curiae, reprinted in 56 LANDMARK BRIEFS AND ARGUMENTS OF THE SUPREME COURT
OF THE UNITED STATES: CONSTITUTIONAL LAW 279, 338 (Philip B. Kurland & Gerhard
Casper eds., 1975) [hereinafter LANDMARK BRIEFS] (“Since the substantive issue is
complex in itself, we do not believe that it should be determined initially by this Court.
We think that the case should be remanded to the three-judge court for a full and detailed
examination of this question.”); Jo Desha Lucas, Legislative Apportionment and
Representative Government: The Meaning of Baker v. Carr, 61 MICH. L. REV. 711, 803
(1963) (contending that the Court “tortured the precedents beyond recognition and,
without giving any guiding principles, invited the district courts to entertain the welter of
suits it must have anticipated”); ¢f. Stanley H. Friedelbaum, Baker v. Carr: The New
Doactrine of Judicial Intervention and its Implications for American Federalism, 29 U. CHI.
L. REV. 673, 691 (1962) (“[T]he absence of standards cannot be taken to imply simply that
federal and state courts are free to devise their own measures. Rather it suggests that the
pattern of deference to the states in most areas of contemporary federalism is inapplicable
to the apportionment problem.”).

15. See, e.g., Butterworth v. Dempsey, 229 F. Supp. 754, 764 (D. Conn. 1964);
Germano v. Kerner, 220 F. Supp. 230, 237 (N.D. Il 1963), rev’d, 378 U.S. 560 (1964);
Alsup v. Mayhall, 208 F. Supp. 713, 716 (S.D. Ala. 1962); Moss v. Burkhart, 207 F. Supp.
885, 891 (W.D. Okla. 1962); Baker v. Carr, 206 F. Supp. 341, 345 (M.D. Tenn. 1962).

16. See, e.g., Moore v. Moore, 229 F. Supp. 435, 438 (S.D. Ala. 1964); Bush v. Martin,
224 F. Supp. 499, 512 (S.D. Tex. 1963).

17. See, e.g., Md. Comm. for Fair Representation v. Tawes, 184 A.2d 715, 718-19 (Md.
1962), rev’d, 377 U.S. 656 (1964).

18. See Reynolds v. Sims, 377 U.S. 533, 578 (1964) (“Lower courts can and assuredly
will work out more concrete and specific standards for evaluating state legislative
apportionment schemes in the context of actual litigation.”); Robert B. McKay, Political
Thickets and Crazy Quilts: Reapportionment and Equal Protection, 61 MICH. L. REV. 645,
650 (1963) (“Nor is there anything novel in announcing for the first time a new proposition
of constitutional doctrine and leaving its implementation for future development on a
case-by-case basis.”); id. at 681 (“The forum for testing [the question of standards] is, and
will continue to be, as the Supreme Court intended, . . . state and lower federal courts; and
considerable wisdom emerges from their separate encounters with the almost infinite
variety of individual apportionment formulas.”); ¢f. Friedelbaum, supra note 14, at 698-99
(contending that the Supreme Court must move slowly in this area). But see Lucas, supra
note 14, at 802-03 (“There have been almost as many views of what equal treatment is as
there have been courts which have considered the matter, and frequently the members of
a single court had widely diverging views.”). For a defense of the use of “nonformalistic
law... as an invitation to courts to participate actively and consciously in the law’s
ongoing development,” see Mark D. Rosen, Nonformalistic Law in Time and Space, 66 U.
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For one, it is a sensible reading of Baker v. Carr. More importantly,
this is a logical extension of equal protection principles into the
redistricting area. In taking this position, I contend that rational basis
review is the proper standard for redistricting questions.!

This Article is divided into four Parts. The first Part looks with
particular care to Baker v. Carr and analyzes the Court’s passage
about equal protection standards in light of the facts at issue. This
analysis pays particular attention to the internal debate within the
Supreme Court and the many conferences and discussions that led to
the institutional reversal on redistricting questions. Not surprisingly
in light of their public stances both in Baker and subsequent
redistricting cases, Justices Stewart and Clark play a very important
role here.

The second Part offers a preliminary defense of rationality
review in the redistricting context. It does so in two ways. The first
section looks to the theoretical contours of this position. As part of
this argument, this section posits a defense, albeit a preliminary and
cautious one, for considering the notion of incumbency protection as
a legitimate state interest. The second section moves away from the
redistricting context and into the realm of administrative law. This is
an area where the statutory language codifies the same “arbitrary and

CHI. L. REV. 622, 624 (1999). See generally Cass R. Sunstein, Foreword: Leaving Things
Undecided, 110 HARV. L. REV. 6, 6 (1996) (“Frequently judges decide no more than they
have to decide. They leave things open. They make deliberate decisions about what
should be left unsaid. This practice is pervasive: doing and saying as little as necessary to
justify an outcome.”).

19. This places me in the company of Rick Hasen, who extols the benefits of
unmanageability in the redistricting context. Richard L. Hasen, The Benefits of “Judicially
Unmanageable” Standards in Election Cases Under the Equal Protection Clause, 80 N.C. L.
REV. 1469 (2002); see Anthony Lewis, Legislative Apportionment and the Federal Courts,
71 HARv. L. REv. 1057, 1086 (1958) (noting that courts should employ an equal
protection test in the redistricting context and that such a test would involve a
presumption that the challenged plan was constitutional “[bJut once the plaintiff had made
a prima facie showing of inequality beyond a reasonable legislative discretion, as a
practical matter the burden would be on the state to show a rational, nondiscriminatory
basis for the apportionment”); Daniel H. Lowenstein & Jonathan Steinberg, The Quest for
Legislative Districting in the Public Interest: Elusive or Illusory?,33 UCLA L. REV. 1,75
(1985) (“Redistricting should be one of the objects of the political struggle, not one of its
ground rules.”); cf. Black, supra note 13, at 17 (“Whatever standards may emerge, state or
federal, it seems they cannot be precise or absolute; ‘reasonable’ departures from equality
will be permitted. The law of the subject will most likely be a law of the permissibility and
impermissibility of such departures.”); Mikva, supra note 12, at 688 (“[Jjudges should
refrain from applying even judicially manageable standards beyond the point at which
they no longer are ‘politically meaningful’—that is, beyond the point where no articulable
defect in the political process calls for judicial involvement.”).
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capricious” standard to which the Court refers in Baker. The analogy
proves instructive.

The third Part examines the lower courts and their interpretation
of the Baker standard. For those unfamiliar with the historical
record, this Part proffers a surprising story. In a nutshell, it is clear
lower courts were able to decide redistricting questions effectively
after Baker, thus suggesting that future redistricting cases could be
decided in a manner that preserves court review while limiting court
interference to the most serious cases. In light of recent
misadventures in redistricting,® I think of the historical account
instead as hopeful. Finally, the fourth Part places the spotlight back
on the Supreme Court and in particular its second wave of cases post-
Baker. This Part contrasts the Court’s handling of redistricting
questions vis-a-vis the lower courts’ handling of such questions. This
Part sides with Justice Clark in concluding that the Court took its
redistricting mission too far. Baker’s promise need not have led down
that road.

1. POLITICAL QUESTIONS, MALAPPORTIONMENT, AND THE GHOST
OF COLEGROVE: BAKERYV. CARR

Dating back to the early 1860s, the Tennessee Constitution
directed the reapportionment of both the state house and senate
every ten years, following the census of qualified voters within the
state.? And yet, the legislature had refused to reapportion itself since
the Act of 1901.2 The legislators’ refusal was obviously self-serving.
After all, a legislator’s main priority is securing reelection, and the
crafting of new lines throws much unnecessary uncertainty into the
process. So it is in their best interest to leave the lines alone.
However, migrations to urban centers from rural areas within the
state had rendered these lines obsolete, perhaps arbitrary. In this
way, population disparities among districts grew to unseemly levels.”

20. In particular, I have in mind the recent Shaw line of cases. See Pamela S. Karlan,
Just Politics? Five Not So Easy Pieces of the 1995 Term, 34 HOUS. L. REV. 289 passim
(1997).

21. TENN. CONST. art. I, §§ 4, 5, 6 (1870).

22. TENN.LAws 1901, ch. 122.

23. Looking to the raw numbers in the early 1960s presents a pretty clear picture. The
numbers were skewed in many parts of the country. In Georgia, for example, the largest
congressional district had a population of 823,680 while the smallest district had only
271,154, In Texas, the largest district had a population of 951,527, the smallest 216,371. In
Iilinois, the factual setting of Colegrove v. Green, the largest district had a population of
914,053, the smallest only 112,116. Reynolds, 377 U.S. at 569-70 (“Legislative
apportionment in Alabama is signally illustrative and symptomatic of the seriousness of
this problem in a number of the States. At the time this litigation was commenced, there
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In previous years, reformers in Tennessee had brought this
particular complaint to the courts, only to be rebuffed by their own
state Supreme Court.?* The arguments offered by the state court here
were unsurprisingly similar to those penned by Justice Frankfurter in
Colegrove v. Green. This was the classic “political thicket,” where
residents of malapportioned districts were advised to take their
complaints to their state legislatures, or to invoke “the ample powers
of Congress.”” A short time later, and as expected, the U.S. Supreme
Court dismissed their case. As then understood, the relevant
precedent was squarely against intervention.?

The Tennessee reformers were discouraged, and they should
have been; however, a decision in Minnesota soon after their initial
defeat reinvigorated their efforts. In Magraw v. Donovan, a three-
judge panel held that, contrary to the Supreme Court’s holding in
Colegrove v. Green, it had jurisdiction “because of the federal
constitutional issue asserted.”” The court did not grant the requested
relief, in order to give the state legislature an opportunity to perform
their duty under the state constitution. It did retain jurisdiction,
however, in order to give litigants a chance to return to court were the
Minnesota legislature unwilling to act.

On the strength of Magraw v. Donovan, the Tennessee reformers
began to build a second challenge to their state and congressional
districts. This second time, the U.S. Supreme Court ultimately

had been no reapportionment of seats in the Alabama Legislature for over 60 years.”);
GORDON E. BAKER, THE REAPPORTIONMENT REVOLUTION: REPRESENTATION,
POLITICAL POWER, AND THE SUPREME COURT 24-41 (1966); GENE GRAHAM, ONE
MAN, ONE VOTE: BAKER V. CARR AND THE AMERICAN LEVELLERS 23 (1972); Harold
M. Stanley & Richard G. Niemi, Vital Statistics on American Politics 1999-2000, at 74-75
(2000).

24. Kidd v. McCanless, 292 S.W.2d 40, 44 (Tenn. 1956), appeal dismissed, 352 U.S. 920
(1956).

25. Colegrove v. Green, 328 U.S. 549, 556 (1946).

26. See, e.g., Matthews v. Handley, 361 U.S. 127 (1959) (mem.), aff’g 179 F. Supp. 470
(N.D. Ind. 1959); Hartsfield v. Sloan, 357 U.S. 916 (1958) (mem.); Radford v. Gary, 352
U.S. 991 (1957) (mem.), aff’g 145 F. Supp. 541 (W.D. Okla. 1956); Kidd v. McCanless, 352
U.S. 920 (1956) (mem.), dismissing appeal from 292 S.W.2d 40 (Tenn. 1956); Cox v. Peters,
342 U.S. 936 (1952) (mem.), dismissing appeal from 67 S.E.2d 579 (Ga. 1951); Tedesco v.
Bd. of Supervisors of Elections, 339 U.S. 940 (1950) (mem.), dismissing appeal from 43 So.
2d 514 (La. Ct. App. 1949); MacDougall v. Green, 335 U.S. 281 (1948) (per curiam),
overruled in part by Moore v. Ogilvie, 394 U.S. 814 (1969); Colegrove v. Barrett, 330 U.S.
804 (1947) (mem.); Turman v. Duckworth, 329 U.S. 675 (1946) (mem.), aff’g 68 F. Supp.
744 (N.D. Ga. 1946); Cook v. Fortson, 329 U.S. 675 (1946) (mem.), dismissing appeal from
68 F. Supp. 624 (N.D. Ga, 1946).

27. Magraw v. Donovan, 163 F. Supp. 184, 187 (D. Minn. 1958).
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changed its collective mind. This Part explores the dynamics of this
change as well as the basis for the Court’s newfound wisdom.

A. The Case in Court and Justice Clark’s Change of Heart

On November 23, 1959, a three-judge federal district court heard
arguments on Baker v. Carr. Less than a month later, a unanimous
court returned with the expected answer.

The question of the distribution of political strength for

legislative purposes has been before the Supreme Court of

the United States on numerous occasions. From a review of

these decisions there can be no doubt that the federal rule,

as enunciated and applied by the Supreme Court, is that the

federal courts, whether from a lack of jurisdiction or from

the inappropriateness of the subject matter for judicial

consideration, will not intervene in cases of this type to

compel legislative reapportionment.?®

The plaintiffs pressed on, and this time, on November 21, 1960, the
U.S. Supreme Court noted probable jurisdiction. This section
analyzes the Court’s internal deliberations and coalition building that
led to the opinion of March 26, 1962. These moves within the Court
illustrate the myriad difficulties facing the Court at this time. They
also help explain the structure of the Court’s opinion and the ultimate
doctrinal resolution of the Baker litigation.

From the time it reached the high court, the outcome of the case
was hotly contested. At the conference following the first oral
arguments, on April 20, Justice Frankfurter argued passionately
against court intervention? At this stage, Justices Clark and Harlan
sided with him** On the opposite side of the ledger stood Justices
Douglas and Black, dissenters in Colegrove, Justice Brennan and the
Chief Justice.® Justice Whittaker sided with this camp yet refused to
join a simple majority of five Justices. This placed the onus on Justice
Stewart, who ultimately pressed to schedule the case for reargument

28. Baker v. Carr, 179 F. Supp. 824, 826 (M.D. Tenn. 1959) (citing Colegrove v.
Green, 328 U.S. 549 (1946)); see Radford, 352 U.S. at 991; Kidd, 352 U.S. at 920; Anderson
v. Jordan, 343 U.S. 912, 912 (1952); Remmey v. Smith, 342 U.S. 916, 916 (1952); South v.
Peters, 339 U.S. 276, 277 (1950); MacDougall, 335 U.S. at 281; Colegrove, 330 U.S. at 804;
Turman, 329 U.S. at 675; Cook, 329 U.S. at 675.

29. Telephone interview by Anthony Lewis with Burke W. Mathes, Jr., quoted in
Anthony Lewis, In Memoriam: William J. Brennan, Jr., 111 HARV. L. REV. 29, 30-31
(1997).

30. Id

3L Id
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the following term. The Court so ordered a week after this first
conference.*

The Court heard the second argument on October 9, 1961.
Justice Frankfurter had been hard at work in the interim, drafting a
sixty-page memorandum that he circulated to his colleagues the day
after the reargument. Justice Brennan responded with a memo of his
own, drafted by Roy Schotland, his law clerk, which showed the
arbitrary disparities between districts.>®* Neither salvo appears to have
had much influence, at least initially. During the October 13
postargument conference, Justices Frankfurter, Harlan, Clark, and
Whittaker (absent a fifth vote on the other side) were still in favor of
affirming the lower court decision. Similarly, Justices Black, Douglas,
Brennan, and the Chief Justice were in favor of reversal. In the end,
Justice Stewart sided with Brennan, making it 54 for reversal. The
Chief Justice then assigned the difficult task of writing the opinion to
Justice Brennan. On January 22, 1962, Justice Brennan sent the first
printed draft of the opinion to Justice Stewart. Justice Stewart was
satisfied with it, thus holding the small majority together.

During the same conference of October 13, Justice Clark still
sided with the Frankfurter camp. In essence, he argued that the
plaintiffs could “invoke the ample powers of Congress™* for relief.
He also asserted the view that aggrieved groups had not made this
problem a campaign issue.* In this way, Justice Clark was essentially
arguing that plaintiffs had yet to exhaust all avenues of relief. For the
Court to step in, all relevant avenues must be effectively foreclosed.
On February 2, Justice Clark wrote to Justice Brennan that he must
delay the case, for he was working on a separate opinion in addition
to Justice Frankfurter’s dissent. During the course of writing this
opinion, however, a curious thing happened: Justice Clark changed
his mind. As Burke Mathes, his law clerk, explained:

In the process of writing his dissent he explored the

argument that other remedies were available. He just

concluded that there weren’t any. I think he surprised
himself. He felt badly doing that to Justice Frankfurter,

32. Baker v. Carr, 366 U.S. 907, 907 (1962).

33. Professor Schotland, now a professor of law at Georgetown University Law
Center, offers his views on Baker v. Carr in this symposium. See Roy A. Schotland, The
Limits of Being “Present at the Creation,” 80 N.C. L. REV. 1505 (2002).

34, Colegrove v. Green, 328 U.S. 549, 556 (1946).

35. PRIVATE DISCUSSIONS, supra note 14, at 848-49.
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whom he so often joined, at that late stage. But afterward

he felt good—felt he had done the right thing.

In taking this view, Justice Clark came to understand the facts in
Baker as presenting a classic lockup scenario.”” That is to say, the
majority did not have any way to exert itself in Tennessee;® it had no

36. Lewis, supra note 29.

37. The plaintiffs in Baker made much of this fact from the beginning of their
litigation; as they wrote in their jurisdictional statement, “[t]he utter lack of reme[d]y
makes the Appellants’ cause unique.” Jurisdictional Statement, in LANDMARK BRIEFS,
supra note 14, at 24; see MARTIN SHAPIRO, LAW AND POLITICS IN THE SUPREME COURT:
NEW APPROACHES TO POLITICAL JURISPRUDENCE 233-36 (1964); Lewis, supra note 19;
Louis H. Pollak, Judicial Power and “The Politics of the People,” 72 YALE L.J. 81, 88-89
(1962) (reading Baker as a lockup case because majorities had no way of changing the
existing redistricting plan in order to end the rural stranglehold on the legislature). This
was also true in Alabama at the time of the litigation that culminated in Reynolds v. Sims,
377 U.S. 533, 570 n.47 (1964). See generally Ely, supra note 11 (discussing gerrymandering
concerns); Samuel Issacharoff & Richard H. Pildes, Politics as Markets: Partisan Lockups
of the Democratic Process, 50 STAN. L. REV. 643 (1998) (suggesting that courts should
destabilize entrenched partisan forces and restore a more competitive political
environment).

38. See Lucas v. Forty-Fourth Gen. Assembly of the State of Colo., 377 U.S. 713, 742
(1964) (Clark, J., dissenting); Baker v. Carr, 369 U.S. 186, 258-59 (1962) (Clark, J.,
concurring). In response, it may be said that these cases are not lockup cases in a
normative sense, for under its Section 5 power, Congress could have ultimately intervened
and, for example, established the one-person, one-vote standard. During the first oral -
argument, on April 19, 1961, Justice Stewart asked precisely that question: “If this is
really an equal protection denial, a denial of equal protection of the laws, I suppose the
Congress of the United States, under Section 5 of the Fourteenth Amendment, could do
something about it, couldn’t it?” Oral Argument, April 19, 1961, in LANDMARK BRIEFS,
supra note 14, at 559. The state of Tennessee similarly contended that “[t]he Constitution
of Tennessee can be amended. Congress can enact remedial legislation. These are the
traditional processes of a democratic government. Is it better to employ these procedures
or is it better for this Court to legislate judicially?” Supplemental Brief for Appellants, in
LANDMARK BRIEFS, supra note 14, at 268.

In a real sense, however, it is questionable at best whether Tennessee residents
had any options. I side with Justice Clark’s conclusion. As he wrote in his concurring
opinion in Baker v. Carr:

Although I find the Tennessee apportionment statute offends the Equal
Protection Clause, I would not consider intervention by this Court into so
delicate a field if there were any other relief available to the people of
Tennessee. But the majority of the people of Tennessee have no “practical
opportunities for exerting their political weight at the polls” to correct the
existing “invidious discrimination.” Tennessee has no initiative and referendum.

I have searched diligently for other “practical opportunities” present under the

law. Ifind none other than through the federal courts.
Baker, 369 U.S. at 258-59 (Clark, J., concurring); see Black, supra note 13, at 14; Lewis,
supra note 29, at 35; see also Comment, Challenges to Congressional Districting: After
Baker v. Carr Does Colegrove v. Green Endure?, 63 COLUM. L. REV. 98, 115 (1963)
(noting that state legislatures are unlikely to facilitate changes because “[ilnequality
among state legislative districts is far worse than among congressional districts, . . . the
rural interests now over-represented in Congress are even more heavily over-represented
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means to exact change in the face of a grossly malapportioned
legislature. Put simply, the majority was captive to the whims of an
entrenched legislature. Under such limited conditions, Baker makes
a great deal of sense.

Once Justice Clark changed his mind, all further pieces quickly
fell into place. With this vote, Justice Whittaker would side with the
Brennan camp and make it 6-3, maybe 7-2 if Justice Stewart stayed
on board. In the end, Justice Whittaker did not figure in the final
decision and Justice Stewart did stay on board, making it a 6-2
decision. As for the opinion itself, the Court remanded to the lower
court for further proceedings consistent with its opinion. In so doing,
a crucial question immediately arose: what standards would serve to
guide the lower courts post-Baker? This question lies at the heart of
the next section.

B. The Standard: Rational Basis?

The preceding section sought to illustrate the institutional and
doctrinal complexities inherent to the reapportionment inactivity in
Tennessee and across the country. Most observers readily identified
the doctrinal difficulties as dating back to the Court’s decision in
Colegrove v. Green. The institutional issues were similarly
predictable, as ultimately seen by the sharp divisions within the Court
and the number of opinions published. This led to much confusion,
particularly on the crucial question of judicial standards. What
exactly did the Court decide in Baker? Better yet, how will the Court
decide the next Baker, when the question is not one of inaction but
the clear pursuit of a (presumably rational) state policy?

This section looks for answers to these questions in three places.
First, it analyzes the lead opinion in Baker, authored by Justice
Brennan, and particularly its claim that judicial standards under the
Equal Protection Clause are “well developed and familiar.” Second,
it turns to the pivotal concurring opinions of both Justice Clark and
Justice Stewart. When interpreting the Court’s doctrinal stance, and
in light of their position as swing votes, these two Justices play a
particularly crucial role in unearthing how far the Court was willing to
go when interjecting itself into the redistricting process. Finally, this
section explores the Court’s disposition of two lower court cases
decided soon after Baker—WMCA, Inc. v. Simon® and Scholle v.

in the state legislatures. Thus the beneficiaries of malapportionment have been in a
position to prevent changes that would threaten their dominance.”).
39. 370 U.S. 190 (1962).
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Hare® These short opinions offer an important glimpse into the
Court’s doctrinal commitments and institutional duties. This section
concludes that rational basis review lay at the center of the Court’s
newfound project in electoral politics.

1. Our “well-developed and familiar” Equal Protection Law

In Baker, Justice Brennan wrote for a majority of the Court that
“[jludicial standards under the Equal Protection Clause are well-
developed and familiar, and it has been open to courts since the
enactment of the Fourteenth Amendment to determine, if on the
particular facts they must, that a discrimination reflects no policy, but
simply arbitrary and capricious action.” For the laborious care with
which the Court sought to dispense with the imposing precedential
weight in its path, this “murky”? sentence was the only guidance
provided as to future cases. To the critics, the Court did not give
lower courts and redistricters in general enough guidance.®® This
section asks whether the Court did in fact provide a standard—the
trusted rational basis review. Subsequently, it explores what such a
standard would look like in the redistricting context.

On its face, the Court was clear about the source of its
displeasure.* The apportionment plan at issue in Baker reflected no
policy initiative by the Tennessee legislature but simple inaction. To
use the language of some members of the Court, the plan in question
did not represent the enactment of a state policy, but an arbitrary and
irrational quilt, the result of years of inactivity and inattention.”
Some commentators have characterized Tennessee’s redistricting
dormancy up to the time of Baker as an “org[y] of inactivity,”* or

40. 369 U.S. 429 (1962).

41. Baker,369 U.S. at 226.

42. Lewis, supra note 29, at 33.

43. See sources cited supra note 13.

44. See Baker, 369 U.S. at 265 (Clark, J., concurring).

45. See id. at 265 (Stewart, J., concurring) (“The complaint in this case asserts that
Tennessee’s system of apportionment is utterly arbitrary—without any possible
justification in rationality.”); id. at 254 (Clark, J., concurring) (contending that
“Tennessee’s apportionment is a crazy quilt without rational basis”).

46. Alexander M. Bickel, The Durability of Colegrove v. Green, 72 YALE L.J. 39, 44
(1962); see Gerhard Casper, Apportionment and the Right to Vote: Standards of Judicial
Scrutiny, 1973 SuP. Crt. REV. 1, 7 (“Baker v. Carr had concerned a relatively clear
situation: a state constitutional command to reapportion every ten years and no action by
the Tennessee legislature since 1901.”); Dixon, supra note 7, at 224 (“Baker v. Carr can be
justified without jumping all the way to arithmetic absolutism.... [S]lome judicial
intervention in the politics of the people seemed necessary to have an effective political
system. . . . [Baker] would terminate egregious population disparities.”); McCloskey, supra
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what Leroy Hardy has called a “silent gerrymander.”" Tennessee
legislators in 1961 could not have given a plausible answer to the
question of exactly what policy their plan was designed to further. As
the lines stood, they could not be justified. During the second oral
argument, on October 19, the lawyer defending the plan was asked
exactly this question, and he agreed that “there was no reason for the
disparate treatment, and that maybe the Legislature could justify it,
but he could not.”*® The mere fact that the legislature had failed to
redraw the state’s district lines in accordance with the state
constitution points to the conclusion that no legitimate state policy
was being furthered, all in the name of political self-interest.*

Seen this way, a very strong argument could be made that Baker
was as far as the Court should have gone in the reapportionment
field. So long as policy-makers craft reapportionment plans with a
legitimate policy in mind, and the plan at issue may be reasonably
understood as a means to carry out that policy, the Court should
approve of the plan® This is traditional rational basis review, a very
flexible standard that allows redistricters much leeway when crafting
their redistricting plans. In this way, the Court should allow state
legislators to take the lead in redistricting, and intervene only when
extreme circumstances are present, as in Baker.>!

note 13, at 73 (proposing that Baker should follow a restraintist path, adopting a rule “that
focused only on the opening up of the procedures of popular consent”).

47. Leroy C. Hardy, Considering the Gerrymander, 4 PEPP. L. REV. 243, 249 (1977).

48. Lewis, supra note 29, at 31; see Oral Argument, October 9, 1961 in LANDMARK
BRIEFS, supra note 14, at 674-75; see also Baker, 369 U.S. at 258 (Clark, J., concurring)
(stating that no one had come up with a rational justification for Tennessee’s
apportionment statute). But see Bickel, supra note 46, at 43 (“Rationality—the presence
of some policy, the absence of ‘simply arbitrary and capricious action’—sounds good, but
aside from temper tantrums, it chases its own tail. Most apportionments represent the
rational pursuit of a policy if the Court is willing to allow the policy to be pursued.”).

49. Cf. Bickel, supra note 46, at 44 (“The Tennessee legislature, to be sure, could not
be accused of pursuing no intelligible end save only an unacknowledged and impermissible
one.”). Seen this way, Baker is but a direct precursor to Davis v. Bandemer, 603 F. Supp.
1479 (S.D. Ind. 1984). See Alfange, supra note 13, at 188. In fact, while the rhetoric is
different, these cases are but mirror images of one another. Both cases worry about
representation and political losses, while setting a high standard for litigants to meet, in
deference of the complexities at issue in the reapportionment field.

50. But see Israel, supra note 13, at 109 (contending that the language about standards
is not enough because each subject matter has its own precise standard to help ascertain
whether the ground for discrimination is rational).

51. In the plaintiffs’ words, judicial intervention was needed as a “necessary spur to
legislative action.” Brief for Appellants, in LANDMARK BRIEFS, supra note 14, at 129.
Professor Katzenbach notes,

The Supreme Court has not said that the courts are the only appropriate
instruments to reform electoral inequities. It has merely said that the legislatures
are no longer free to maintain such inequities. If they continue to do so, the
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This characterization hardly ends the inquiry, of course. For
example, and to press what may turn out to be the hardest question,
how should we determine the legitimacy of a professed state policy?
This question proves far more difficult than generally acknowledged.
For example, and in response to queries about the inaction on the
part of the Tennessee legislature, imagine the following interview
with a candid political leader within the state. The question is why
the legislature has not reapportioned for so long. The answer is well
known: it has not done so out of political self-interest. The
interviewee puts this point much more delicately than that; he speaks
of legitimate redistricting concerns, of the legislature’s goal of
achieving “political or other ends of the State, its constituents, and its
officeholders.” When pressed, the interviewee finally concedes the
obvious: the present inaction is simply a result of a legislative desire
to protect incumbents.”® He then points out that the Supreme Court
has concluded that incumbency protection is a legitimate state
interest.* How should a court respond to this position?

I will respond to this position and related objections below. I will
also offer a much fuller defense for the view that rational basis review
should be the proper standard in redistricting. Before doing so, the
next section looks to Justices Clark’s and Stewart’s separate
concurrences in Baker. In order to understand what Baker could
accomplish in terms of doctrinal reach, the swing votes loom large.

courts can step in. The opinion should therefore be regarded by the legislatures

as an invitation to deal equitably with this problem, so long neglected.
Nicholas deB. Katzenbach, Some Reflections on Baker v. Carr, 15 VAND. L. REV. 829,
832-33 (1962); see also ROBERT B. MCKAY, REAPPORTIONMENT: THE LAW AND
POLITICS OF EQUAL REPRESENTATION 268-71 (1965) (arguing that the Court must leave
room for the states to experiment, as the equipopulation principle should not be a
straightjacket, but a minimum condition necessary to shake up states from undemocratic
circumstances). More recently, both the Court and commentators have heeded a similar
call. See Voinovich v. Quilter, 507 U.S. 146, 156 (1993); Growe v. Emison, 507 U.S. 25, 33-
34 (1993); Pamela S. Karlan, All Over the Map: The Supreme Court’s Voting Rights
Trilogy, 1993 SUP. CT. REV. 245.

52. Gaffney v. Cummings, 412 U.S. 735, 754 (1973).

53. See Justice Harlan’s dissent in Baker, where he contends that “the foremost
apparent legislative motivation has been to preserve the electoral strength of the rural
interests notwithstanding shifts in population.” See Baker, 369 U.S. at 348 (Harlan, J.,
dissenting).

54. See, e.g., White v. Weiser, 412 U.S. 783, 793-97 (1973); Burns v. Richardson, 384
U.S. 73, 89 n.16 (1966) (“The fact that district boundaries may have been drawn in a way
that minimizes the number of contests between present incumbents does not in and of
itself establish invidiousness.”).
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2. Back to the Swing Votes

The initial distribution of Justices in Baker split evenly, with four
Justices standing on either side of the question® In the middle we
first found Justice Stewart, at whose insistence the Court scheduled a
reargument. A scant three weeks before the decision was ultimately
handed down, Justice Clark changed his mind and sided with the
Brennan camp. This section explores the reasons for the change as
well as Justice Stewart’s ultimate position. Their expositions are key
to understanding the reach of the Baker opinion, for these two
Justices represent the narrowest ground on which the issue was
decided. In order to understand Baker, we must first understand
these two positions.

a. Justice Clark and the Crazy Quilt

For Justice Clark, rationality was the proper constitutional
standard in redistricting questions.®® This was a standard, he made
clear at the onset, that the Tennessee Constitution easily met. To his
mind, the problem arose when looking to the actions of the
Tennessee legislature, as it had failed to follow the prescriptions of
the state constitution. Justice Clark’s examination of the voting
strength of counties with similar populations as well as the contrast of
small and large counties “leaves but one conclusion, namely that
Tennessee’s apportionment is a crazy quilt without rational basis.”’
Put simply, the plan in question made very little sense whatsoever.
Whether comparing districts similar in size or large districts with
smaller ones, one could not discern the pursuit of a rational state
policy.

From the tenor of his opinion as well as his position in Baker and
subsequent cases, this last fact is key. As he wrote,

The truth is that—although this case has been here for two

years and has had over six hours’ argument (three times the

ordinary case) and has been most carefully considered over

and over again by us in Conference and individually—no

55. This division takes into account Justice Whittaker’s decision to side with the
Frankfurter camp so long as the Brennan camp could only garner five votes. Due to the
magnitude of the intrusion into state prerogatives, he was unwilling to give the fifth vote to
overturn Colegrove on a 5-4 vote. See Lewis, supra note29, at 31.

56. Baker, 369 U.S. at 253 (Clark, J., concurring) (citing Williamson v. Lee Optical,
348 U.S. 483, 489 (1955)); McGowan v. Maryland, 366 U.S. 420, 426 (1961), for the
proposition that a “statutory discrimination will not be set aside if any state of facts
reasonably may be conceived to justify it”).

57. Baker,369 U.S. at 254 (Clark, J., concurring).
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one, not even the State nor the dissenters, has come up with
any rational basis for Tennessee’s apportionment statute.>

In making this claim, Justice Clark immediately denied the
centrality of mathematical equality to his position. He made clear the
point was not that districts must be equal in population. Rather, the
point was that, whatever a state decides to do, it must follow a
rational pattern. In this way, if some districts adhere to mathematical
equality while others do not, the state may explain the disparities.®
The state of Tennessee could not do so. In light of the facts at issue,
this conclusion should not be entirely surprising.

At this juncture, however, Justice Clark might still be unwilling
to open the federal forum for adjudication of redistricting questions.
Yet, he made clear again that the case of Tennessee was particularly
problematic. Put simply, “the majority of the people of Tennessee
have no ‘[p]ractical opportunities for exerting their political weight at
the polls’ to correct the existing [malapportionment].”® This was
another way of saying, Justice Clark continued, that “the majority of
the voters have been caught up in a legislative strait jacket.” His
reasons were many: the state did not allow for initiatives or
referenda, the legislature refused to reapportion, nor would the
Governor or the state courts, and the constitutional convention route
had proven “fruitless.”® The voters could still appeal to Congress
before turning to the federal courts, he recognized, and yet, “from a
practical standpoint this is without substance. To date Congress has
never undertaken such a task in any State.”® It was on these facts,
and these facts only, that he concluded that the federal courts must
intervene.

b. Justice Stewart and the Limits of the Court’s Decision

In his separate concurrence, Justice Stewart took a similar view
of the case. He did not agree with the reach of the Court’s holding in
Baker, to be sure, for he sought to limit it beyond what the Court’s
words and the relevant rules of civil procedure might sensibly bear.
Yet, he still agreed with Justice Clark in a crucial sense, a sense that
makes a retelling of his position worth exploring.

58. Id. at 258 (Clark, J., concurring); see id. (Clark, J., concurring) (“But certainly
there must be some rational design to a State’s districting. The discrimination here does
not fit any pattern—as I have said, it is but a crazy quilt.”).

59. Id. at260 (Clark, J., concurring).

60. Id. at258-59 (Clark, J., concurring) (emphasis added).

61. Id. at 259 (Clark, J., concurring).

62. Id. (Clark, J., concurring).



2002] A PLEA FOR RATIONALITY 1371

Justice Stewart began his short contribution by stressing his
belief about the Court’s actual holding. This was needed due in large
part to the sharp divisions within the Court. To his mind, the Court
decided only three things: that it had subject matter jurisdiction, that
the plaintiffs had standing to sue, and that the cause of action was in
fact justiciable.®® That was all. On this reading, the Court did not
intimate a view about the facts in question, nor did it provide lower
courts any standards for analyzing the issues soon to confront them.

This reading of the case comports with the conventional wisdom,
which portrays Baker as a minimalist opinion and the Court as too
willing to remand the case to the lower court without any semblance
of doctrinal guidance.** Leaving aside whether Justice Stewart was
right,** however, do note what he implied. He read the record to
reflect no conclusion on the part of the District Court as to whether
the apportionment system in Tennessee was “utterly arbitrary—
without any possible justification in rationality.”®® He also did not
understand the Court in Baker to have reached a decision on this
question either. This was the position of the plaintiffs in Baker, yet,
to Justice Stewart, it remained a position yet to be proved by the
plaintiffs or refuted by the state.

Hence, this would be the task to which the lower courts must
turn. The standard was exactly this: were the redistricting plans in
question utterly arbitrary, the reflection of no policy on the part of
the state but arbitrary and capricious action?® In this regard, the
Court did not demand population equality, nor did it conclude that
“there is anything in the Federal Constitution ‘to prevent a State,
acting not irrationally, from choosing any electoral legislative
structure it thinks best suited to the interests, temper, and customs of
its people.” ”® A state could very well choose its legislative structure,
so long as it did so rationally. It was clear from the record, Justice
Harlan’s hypotheses to the contrary,® that the State of Tennessee
may not be credited with having done so.

63. See id. at 265 (Stewart, J., concurring).

64. See Reynolds v. Sims, 377 U.S. 553, 587 (1964); Hasen, supra note 19, at 1502;
Schotland, supra note 33, at 1510.

65. See Israel, supra note 13.

66. Baker,369 U.S. at 265 (Stewart, J., concurring).

67. See Friedelbaum, supra note 14, at 690-91 (“While the Court’s treatment of the
issues remains technically within the ‘correct’ bounds outlined by Mr. Justice Stewart, the
equal protection clause plainly is made the adjudicatory standard by reference to which
the ‘reasonableness’ of apportionment plans are to be judged.”).

68. Baker,369 U.S. at 265 (citing Baker, 369 U.S. at 334 (Harlan, J., dissenting)).

69. See id. at 34049 app. (Harlan, J., dissenting).
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3. The Court in Between: Scholle and Simon

This final section looks for further clues about the Court’s
collective posture in Baker. It does so by looking to cases that
reached the high court soon after Baker. Two such cases merit
attention. These are Scholle v. Hare,” initially decided under the
Michigan Constitution, and WMCA, Inc. v. Simon,” from New York.
Both cases were remanded to the lower courts for decision in
consideration of Baker.

a. The Michigan Supreme Court, the State Senate, and the
Meaning of Baker

In Scholle, the Michigan Supreme Court confronted a challenge
to a 1952 amendment to the Michigan Constitution establishing
permanent state senate districts.”” Under this amendment, adopted
by- a margin of approximately 300,000 votes during the general
election, the state senate would retain a geographical bias, favoring
the rural interests. In contrast with the apportionment at issue in
Baker, however, the state house would be apportioned in accordance
with population. Also worthy of note is the fact that the state
legislature had twice reapportioned the seats in the lower house
between 1925 and the beginning of the lawsuit in Scholle. To the
plaintiffs, this all mattered little. They attacked the 1952 amendment
as an arbitrary and unreasonable distribution of senate seats in
violation of both the Due Process and Equal Protection Clauses of
the Federal Constitution.”

In a 5-3 decision, the Michigan Supreme Court denied the
plaintiffs relief. Four members of the court concluded that the facts
did not rise to a constitutional violation. In contrast, three members
of the court thought that the apportionment scheme enacted under
the 1952 amendment completely lacked rationality. The court’s final
member, Justice Eugene Black, thought that the plan in fact violated
the Equal Protection Clause, yet understood the reapportionment
cases to bar the state supreme court from correcting the violation.

The U.S. Supreme Court issued its opinion in Scholle a month
after Baker. It did not decide much, but instead vacated the state
court’s judgm