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EXCULPATORY EVIDENCE, ETHICS, AND THE
ROAD TO THE DISBARMENT OF MIKE NIFONG: THE
CRITICAL IMPORTANCE OF FULL OPEN-FILE
DISCOVERY

Robert P. Mosteller”

INTRODUCTION

What has come to be known as the Duke Lacrosse case began in the
spring of 2006 with allegations of a racially motivated gang rape. It ended a
little more than a year later with the exoneration of three players, who had
been indicted, and the disbarment and resignation of Durham County Dis-
trict Attorney Michael Nifong, who had pressed the baseless case forward
with reckless abandon. In this Article, I examine the disciplinary charges
brought by the North Carolina State Bar against Nifong for failure to dis-
close potentially exculpatory evidence, two other disciplinary actions that
preceded Nifong’s case, and the discovery reforms that stand at the heart of
the effort to do justice in the associated criminal prosecutions.

The State Bar’s ethics case against Nifong is unusual in many ways,
including the filing of disciplinary charges against a prosecutor before the
criminal trial commenced, the clarity of the violations, and the violation of
both the prosecutor’s obligation to disclose potentially exculpatory DNA
evidence and to refrain from improper pretrial publicity. As global as Ni-
fong’s ethics violations were, the case illustrates the importance of specific
duties rather than broad precepts for the imposition of professional disci-
pline.

Rather than focusing initially or exclusively on the national spectacle
that became the disbarment of Michael Nifong, | examine a series of three
disciplinary cases brought by the North Carolina State Bar from 2004 to
2007 against prosecutors and begin with two cases and earlier associated
reforms that | believe helped pave the way to Nifong’s disbarment. The first
case involved Special Prosecutors David Hoke and Debra C. Graves of the
North Carolina Attorney General’s Office, who were reprimanded in the

* Chadwick Professor of Law, Duke University School of Law. | would like to thank Ken Broun,
Erwin Chemerinsky, Paul Haagen, Mike Howell, David Levi, Daniel Mosteller, Theresa Newman, Jeff
Powell, Rich Rosen, Mike Tigar, and Fred Zacharias for their comments on an earlier draft of this arti-
cle, Gretchen Engel, Allison Rice, and John Rubin for their advice, and Allison Hester-Haddad for her
help as research assistant.
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fall of 2004* for withholding exculpatory information in the 1998 murder
trial of James Alan Gell, in which he was convicted and sentenced to death.
The second involved District Attorney Kenneth Honeycutt and Assistant
District Attorney Scott Brewer, who were charged with withholding excul-
patory evidence in the 1995 murder trial of Jonathan Gregory Hoffman,
who was similarly convicted and sentenced to death. The disciplinary
charges against Honeycutt and Brewer were dismissed on technical grounds
in the spring of 2006 at the outset of the disciplinary hearing proceedings.?|
then examine the disciplinary proceeding against District Attorney Michael
Nifong for improper pretrial publicity and withholding potentially exculpa-
tory DNA evidence in the Duke Lacrosse case, which resulted in his dis-
barment in June 2007.2

The Duke Lacrosse case, which Nifong prosecuted, is widely seen as a
fiasco,*with extremely serious ethics violations that had numerous harmful
consequences, among which were the effect of the charges on the lives of
the three Duke Lacrosse players and their families.® Remarkably, the Gell
and Hoffman cases, although far less well known, are at least its rivals if
not worse. Indeed, with regard to the consequences of the prosecutors’ ac-
tions to the men charged, they far exceed those in the Duke Lacrosse case.
These two prosecutions resulted in the convictions of two men for capital

1 The order of discipline was announced, as is typical, at the end of the proceedings, which were
conducted on September 23 and 24, 2004. Order of Discipline, N.C. State Bar v. Hoke, No. 04 DHC 15
(Disciplinary Hearing Comm’n of the N.C. State Bar Dec. 2, 2004) (on file with author) [hereinafter
Hoke & Graves Disciplinary Order]. The written order setting out the Disciplinary Hearing Committee’s
reasoning and the formal written reprimand were filed on December 2, 2004. Reprimand, Hoke, No. 04
DHC 15 (on file with author) [Hereinafter Hoke & Graves Reprimand].

Proceedings were held on January 5 and 20, 2006, and the written order was entered on April 4,
2006. Memorandum and Order on Defendant’s Motions to Dismiss, N.C. State Bar v. Brewer, No. 05
DHC 37 (Disciplinary Hearing Comm’n of the N.C. State Bar Apr. 4, 2006) (on file with author) [here-
inafter Brewer & Honeycutt Bar Dismissal Order].

3 Proceedings were held from June 12 through June 16, 2007, and the written order was entered
on July 10, 2007. Findings of Fact, Conclusions of Law and Order of Discipline at 1, 24, N.C. State Bar
v. Nifong, No. 06 DHC 35 (Disciplinary Hearing Comm’n of the N.C. State Bar July 10, 2007) (on file
with author) [hereinafter Nifong Bar Order]. An amended order was filed on July 24, 2007. Amended
Findings of Fact, Conclusions of Law and Order of Discipline at 24, N.C. State Bar v. Nifong, No. 06
DHC 35 (Disciplinary Hearing Comm’n of the N.C. State Bar July 24, 2007) (on file with author) [here-
inafter Amended Nifong Bar Order].

4 Excerpt Transcript, Findings of Fact and Conclusions of Law, Order of Discipline at 16, 29
(June 16, 2007), Nifong, No. 06 DHC 35 (on file with author) [hereinafter Excerpt Transcript Findings
of Fact] (showing that Disciplinary Hearing Committee Chairman F. Lane Williamson twice used the
term “fiasco” to describe Nifong’s handling of the case).

5 See, e.g., David Evans Sr. State Bar Testimony (WRAL television broadcast June 16, 2007),
available at http://www.wral.com/news/local/video/1507000/ (father of accused player Dave Evans);
Mary Ellen Finnerty State Bar Testimony (WRAL television broadcast June 16, 2007), available at
http://www.wral.com/news/local/video/1507031/ (mother of accused player Collin Finnerty); Reade
Seligmann Full Testimony (WRAL television broadcast June 15, 2007), available at http://www.wral.
com/news/local/video/1503575/.


http://www.wral.com/news/local/video/1507000/
http://www.wral.com/news/local/video/1507031/

2008] THE CRITICAL IMPORTANCE OF FULL OPEN-FILE DISCOVERY 259

murder and years of imprisonment, much of it on North Carolina’s death
row. Moreover, clearly in Gell, and arguably in Hoffman, the sweep of the
exculpatory information withheld was also greater, although in neither of
those cases were the prosecutors found to have knowingly withheld the
evidence.®

These cases, including Nifong’s disbarment, demonstrate the difficul-
ties inherent in professional discipline of prosecutors, even in clear cases of
ethical misconduct. The ethical duty to “do justice” is hardly a real source
of discipline for two reasons. First, it applies to difficult to judge determina-
tions—the fundamentally discretionary decisions of whether to charge and
prosecute and other broad judgments about how to conduct the prosecution.
Second, proving the requisite knowledge or intent by the prosecutor is in-
herently difficult both practically and theoretically. Even as to the some-
what more concrete duty to disclose exculpatory information, many of
those same difficulties of characterization, knowledge, and intent make
professional discipline problematic. These cases in general, and the success
in the Nifong case in particular, show the importance of concrete standards
of conduct, such as an obligation of full disclosure, which apply to the
mundane details of the investigation as well as the exculpatory. Such re-
quirements have the definite advantage that they can be enforced in the first
instance without relying on a prosecutor to recognize, or a trial court to
find, the exculpatory potential in material in the investigative file.

While many observers believed that the rigor of the disciplinary pro-
ceedings in Nifong’s case was at least in part influenced by the limited pun-
ishment imposed against Hoke and Graves and the total failure to discipline
Honeycutt and Brewer,” those cases at most established an atmosphere con-
ducive to Bar action. Far more important was a revision of discovery rules
occasioned by the first of those cases, the Gell prosecution, which led to the
exoneration of the charged players and the discipline of Nifong by opening

6 In his explanation of the discipline imposed on Nifong, Disciplinary Hearing Committee

Chairman F. Lane Williamson addressed both of these cases, noting that while the potential impact was
greater, the lack of allegation and proof of intentional wrongdoing in one case and a procedural Bar in
the other meant very different outcomes from the Bar’s disciplinary process. Excerpt Transcript Find-
ings of Fact, supra note 4, at 24-26.

7 Letter from Michael B. Nifong, Durham County Dist. Attorney, to Katherine E. Jean, Counsel,
N.C. State Bar, 7 (Dec. 28, 2006), Exhibit 233, Nifong, No. 06 DHC 35 (on file with author) [hereinafter
First Nifong Response to Jean] (responding to Bar’s Letter of Notice and Substance of Grievance and
stating that “[flor some time now, the ‘word on the street’ in prosecutorial circles has been that the
North Carolina State Bar, stung by the criticism resulting from past decisions involving former prosecu-
tors with names like Hoke and Graves and Honeycutt and Brewer, is looking for a prosecutor of which
to make an example”); Anne Blythe & Joseph Neff, Nifong, Bar Will Both Be Judged: Recent Lapses
Put Regulators on Spot, NEws & OBSERVER (Raleigh, N.C.), June 10, 2007, at A1 (making reference to
the “tepid prosecution” of the prosecutors in the Gell case and the dismissal on technical grounds in the
Hoffman case and arguing that those cases put pressure on the Bar to “get it right” when disciplining
Nifong).



260 GEO. MASONL. REV. [VoL. 15:2

the prosecutor’s files. Gell’s new trial®and exoneration was itself the con-
sequence of enactment of an earlier, more limited open-file discovery stat-
ute for post-conviction review in capital cases. Such discovery rules are not
at all couched in ethical precepts. Indeed, they are roughly the opposite in
that they do not rely on the ethical judgment of a prosecutor involved in a
fiercely competitive adversary trial process to determine what is exculpa-
tory. Instead, they impose a blanket rule of general disclosure.

The three cases discussed in this Article reflect North Carolina’s ex-
perience with a dramatic change in criminal discovery. In two steps, the
state moved from a highly traditional, restrictive discovery procedure that
guaranteed only minimal disclosure to the defense of the prosecution’s evi-
dence to a statute that entitles the defense to relatively full access to both
prosecution and law enforcement files.

In Part |, | discuss the disciplinary action that arose from the prosecu-
tion of Alan Gell in 2002 for capital murder. | first describe how an open-
file discovery law applicable to post-conviction proceedings in death pen-
alty cases contributed to the discovery of the critical exculpatory evidence
that led both to reversal of Gell’s conviction and to disciplinary action
against Hoke and Graves, who prosecuted him. Gell’s acquittal in a retrial
where the exculpatory evidence was presented produced, in turn, the pas-
sage of a similar full open-file discovery law broadly applicable in the trial
of all felony cases.’ The disciplinary proceedings led to an order of repri-
mand against these two prosecutors, and the outrage that followed what was
seen as lenient treatment led to disciplinary rule reform as well.

In Part Il, | describe the exculpatory evidence found during post-
conviction proceedings related to the 1996 trial of Jonathan Gregory Hoff-
man for capital murder and the ethics proceedings against the attorneys who
secured that conviction. The charges were dismissed for technical reasons
for failure to file charges within the “statute of limitations.” These proceed-

8 The granting of a new trial for Hoffman, which ultimately resulted in dismissal of charges, was
also in part the consequence of evidence found as a result of this new law as well. See Affidavit of
Robert H. Hale, Jr. Regarding Sealed File of Porter Materials at 1-3, Exhibit 4.11, Third Amendment to
Defendant’s Motion for Appropriate Relief, State v. Hoffman, No. 95 CRS 15695 (N.C. Super. Ct. Apr.
30, 2004) (on file with author) [hereinafter Exhibits to Third Amended Hoffman MAR] (describing
comparison of the prosecution’s files with sealed material presented to Judge William H. Helms, which
revealed that prosecutors withheld notes from several meetings with a government witness who was
offered various inducements in exchange for testimony). Although the prosecutor did not concede
innocence, as Hoffman’s defense claims, he dismissed charges against Hoffman in December 2007
because he concluded he had insufficient evidence to continue the prosecution. See Emily C.
Achenbaum, A Murder Case Dissolves, NEwS & OBSERVER (Raleigh, N.C.), Dec. 12, 2007, at Al
(explaining that the star witness against Hoffman, Johnell Porter, had told a newspaper reporter that he
made up his testimony and a second witness had died).

9 See N.C. GEN. STAT. § 15A-901 (2006) (making the discovery statutes applicable to cases
within the original jurisdiction of the superior court, which excludes most misdemeanors).
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ings have no direct link to the discipline against Nifong, but they show
other impediments to successful professional discipline against prosecutors.
The Gell and Hoffman prosecutions also are part of a larger, troubling
critique of the constitutional doctrine that requires the prosecution to pro-
vide exculpatory evidence to the defense, known generally as the Brady
doctrine.” The doctrine does not work very well as a disclosure device.
Beginning in 1998, including Gell and Hoffman, ten death penalty cases in
North Carolina have been reversed after trial because of prosecution fail-
ures to provide Brady information. All involved cases were tried before the
first open-file law went into effect, and all were reversed after the files of
the prosecution and law enforcement were opened.™

10 The doctrine takes its name from Brady v. Maryland, 373 U.S. 83, 86 (1963), where the United
States Supreme Court held that the Due Process Clause requires the prosecution to provide exculpatory
evidence to the defense.

11 statev. Canady, 559 S.E.2d 762, 767 (N.C. 2002) (ordering new trial because the State failed to
disclose the name of the confidential informant who implicated persons other than client in the mur-
ders); State v. Chapman, Nos. 92-CRS 18186, 93 CRS 11980, slip op. at 184-85 (N.C. Super. Ct. Nov.
6, 2007) (on file with author) (vacating murder convictions resulting in death penalty case based, inter
alia, on violations of Brady and Napue v Illinois, 360 U.S. 264 (1959)); State v. Walker, Nos. 92 CRS
20762, 70920, slip op. at 39-42 (N.C. Super. Ct. May 15, 2006) (on file with author) (reversing convic-
tion and vacating death sentence for violations of Brady and Napue); State v. Pinch, Nos. 80 CRS
16429-30, slip op. at 53-62 (N.C. Super. Ct. Mar. 30, 2005) (on file with author) (reversing convictions
and vacating death sentences for violation of Brady and other errors); State v. Hamilton, No. 95 CRS
1670, slip op. at 14-16 (N.C. Super. Ct. Apr. 22, 2003) (on file with author) (ordering new trial because
the State failed to disclose evidence that sole witness against client testified in hopes of a deal from the
prosecution); State v. Bishop, Nos. 93 CRS 20410-23, slip op. at 19 (N.C. Super. Ct. Jan. 10, 2000) (on
file with author) (ordering new trial for due process violation where the State failed to disclose evidence
that placed client elsewhere at the time of the crime and contradicted key informant’s testimony); State
V. Munsey, No. 93 CRS 4078, slip op. at 23-25 (N.C. Super. Ct. May 14, 1999) (on file with author)
(ordering new trial for due process violation where the State failed to disclose evidence that key witness
against client had fabricated his story); State v. Womble, Nos. 93 CRS 1992-93, slip op. at 1 (N.C.
Super. Ct. July 22, 1998) (on file with author) (ordering new trial for due process violation where the
State failed to disclose evidence concerning victim’s time of death inconsistent with evidence presented
at trial). See also Joseph Neff & Andrea Weigl, Withheld Evidence Leads to New Trials, NEWS &
OBSERVER (Raleigh, N.C.), Apr. 1, 2005, at A18 (discussing briefly reversals in the Bishop, Canady,
Hamilton, Munsey, Bishop, and Womble cases). Although a few of these cases come from the same
judicial district (for example, the Hoffman case is from Union County and the Hamilton case is from
Richmond County) and thus involved the same prosecutors, they generally are spread across the state
and involve different prosecutors.

Not all of these reversals were produced by the new discovery law applicable to death penalty
cases. See, e.g., Canady, 559 S.E.2d at 767 (reversing case on direct appeal due to the State’s failure to
disclose potentially exculpatory evidence). Moreover, relief was occasionally reversed on Brady
grounds before the new law. See, e.g., McDowell v. Dixon, 858 F.2d 945, 950 (4th Cir. 1988) (ordering
new trial for black defendant because State failed to disclose evidence that eyewitness initially told law
enforcement authorities that the perpetrator was white); State v. Oliver, No. 78 CRS 25575, slip op. at
56 (N.C. Super Ct. Jan. 25, 1994) (on file with author) (ordering new sentencing hearing because the
State failed to disclose impeaching evidence regarding the key eyewitness’ identification of the defen-
dant as gunman). | am keenly aware that Brady had utility before the new law because | represented
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In Part 11, I describe the most important events in the Duke Lacrosse
case that led to ethics charges against Nifong and his ultimate disbarment.
Although almost completely separate from his failure to provide exculpa-
tory DNA evidence, Nifong was also charged with improper pretrial public-
ity. The North Carolina State Bar’s decision to file disciplinary charges
based on that conduct before the trial in the rape prosecution commenced
played a critical role in altering the path of the case. However, in this part, |
concentrate on the painstaking steps that the defense took to have the data
behind those conclusions disclosed and the role of disclosure statutes in
their success.

In Part IV, | argue that the message of these cases is the paramount
importance of a broad and sure disclosure requirement in criminal cases
that, in the first instance, helps prevent failures of ethical standards from
ever occurring because little opportunity is allowed for misjudging what is
potentially exculpatory evidence. Where an initial failure occurs, such pro-
visions also assist the court and opposing counsel in learning of the failure
at a relatively early stage in the proceeding. The competitive process of the
adversary criminal trial presents inherent challenges to the critical but
vague duty “to do justice.” More concrete, specific, and mundane rules of
discovery are the best alternative. As is obvious, full discovery of all evi-
dence in the files of the prosecutor and investigative agencies also discloses
exculpatory evidence as required by the Constitution and completely satis-
fies the related ethical command.

I.  DISCIPLINARY ACTION AGAINST SPECIAL PROSECUTORS DAVID HOKE
AND DEBRA C. GRAVES ARISING FROM THE CAPITAL PROSECUTION
OF ALAN GELL

A.  An Open-File Discovery Statute for Post-Conviction Litigation in
Death Penalty Cases that Begins the Process

The path that ultimately led to disciplinary action against Nifong be-
gan with a discovery law that the North Carolina legislature enacted in
1996, which was applicable only to defendants convicted of capital murder
and sentenced to death. North Carolina General Statutes 8 15A-1415(f)

John Oliver, whose life was spared because the trial court found a Brady violation long before the new
discovery law was enacted. However, during the decades prior to the passage of the new law, only that
case and one other death penalty case (McDowell) were reversed on Brady grounds, which contrasts
with ten reversals in a little more than a decade after the discovery law became effective. Although these
are small numbers, and the difference in numbers certainly could be explained by other factors, | argue
that the increase in reversals strongly suggests that Brady became far more meaningful after defense
attorneys gained automatic access to the full files of the prosecution and investigative agents to examine
them for potentially exculpatory evidence.
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provides that in such cases “[t]he State, to the extent allowed by law, shall
make available to the capital defendant’s counsel the complete files of all
law enforcement and prosecutorial agencies involved in the investigation of
the crimes committed or the prosecution of the defendant.”*?

This provision may be called “open-file discovery,” which is accurate
in one sense, but it provides far more than simply a requirement of the
prosecutor to open his or her files. It entitles the defense also to have access
to law enforcement files where evidence that even the prosecutor did not
know about may be found. I therefore call the provision “full open-file dis-
covery.”

The statute was enacted as “An Act to Expedite the Postconviction
Process in North Carolina.”® Its theory, as stated by the North Carolina
Supreme Court, was to provide “early and full disclosure to counsel for
capital defendants so that they may raise all potential claims in a single
motion for appropriate relief.”** In the major test of the statute’s meaning,
the State argued for a narrow construction, contending the work product
privilege protected much of the prosecution’s files.*

The North Carolina Supreme Court rejected this argument, giving the
statute’s disclosure requirements an extremely broad reading and giving a
narrow construction to work product protection. It stated that the prosecu-
tion could withhold “only specific types of information which the State is
elsewhere prohibited by law from disclosing.”*® The Supreme Court agreed
with the trial judge that this statute “provides for broader discovery for a
capital defendant’s counsel in the post conviction review process than pre-
viously existed.”"’

This was North Carolina’s first experience with full open-file discov-
ery in criminal cases. It changed the landscape for defendants who had been
convicted of capital murder and sentenced to death as described in the in-
troduction.

Specifically, it opened the investigative files in the prosecution of Alan
Gell, who was sentenced to death at his initial trial in 1998. The files con-
tained extraordinary exculpatory evidence—indeed, evidence that appeared
to show Gell was an innocent man who had spent nine years in prison and
half of that on death row.*

12 N.C. GEN. STAT. § 15A-1415(f) (2006) (emphasisadded).

13 state v. Bates, 497 S.E.2d 276, 277-78 (N.C. 1998) (noting the title of the act, which was rati-
fied by the North Carolina legislature on June 21, 1996).

14 1d. at 281.

1519, at 277-78.

16 1. at 279 (citing N.C. GEN. STAT. 8 15A-904(b)). The court cited the prohibition against the
disclosure of confidential juvenile records without court order as an example of the type of exception
contemplated by the statute. 1d.

17 1d. at 280 (quoting order of Superior Court Judge Melzer A. Morgan, Jr.).

18 Joseph Neff, False Actions Charged in Trial: Gell’s Prosecutors Face Bar Inquiry, NEWS &
OBSERVER (Raleigh, N.C.), Apr. 9, 2004.
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B. The Gell Conviction and Grant of a New Trial During Post-Conviction
Proceedings

On April 14, 1995, the decomposing body of Allen Jenkins was dis-
covered in his home in the small town of Aulander in northeastern North
Carolina.”? Alan Gell was arrested and charged with Jenkins’s murder. He
was convicted based exclusively on the testimony of Crystal Morris and
Shanna Hall (ages 15 and 16), who themselves admitted involvement in the
murder.? Morris and Hall told investigators that they accompanied Gell to
rob Jenkins and that the robbery-turned-murder occurred on April 3, 1995.
That date was important in that Gell could not have committed the murder
thereafter because he was either out of the state or in jail on other charges
until Jenkins’ body was found.#

In 1998, Gell was tried, convicted of capital murder, and sentenced to
death.?In October 2000, the full file was delivered by the State to Gell’s
lawyers pursuant to the broad discovery law applicable on post-conviction
review in death sentence cases. In the boxes of material, the lawyers found
exculpatory information of two types that led to a new trial. They found
interview reports by State Bureau of Investigation agents with multiple wit-
nesses who stated they had seen the decedent alive after April 3.2 These
included statements from the decedent’s brother, his across-the-street
neighbor, and a life-long friend.* As the subsequent trial showed, a number
of these witnesses continued to believe they saw Jenkins alive after April 3
and so testified.”® They also found a secretly recorded conversation between

19 Hoke & Graves Disciplinary Order, supra note 1, 1 5.

20 Report to the North Carolina State Bar Disciplinary Review Committee at 1-2 (July 15, 2005)
(on file with author) [hereinafter Disciplinary Review Committee Report] (“There was no other evi-
dence linking Gell to the crime.”).

Both Morris and Hall entered guilty pleas to second degree murder and received nine year
sentences in exchange for testifying. Anna Griffin, Death Row Interrupted: Alan Gell Was Condemned
for a Crime He Didn’t Commit. He’s Free Now, and There’s Something He Has to Do, CHARLOTTE
OBSERVER (N.C.), Jan. 23, 2005, at 1E. Neff put the sentence at ten rather than nine years. Neff, supra
note 18.

21 Estes Thompson, Ex-Death Row Inmate Acquitted, HOUSTON CHRON., Feb. 19, 2004, at A3.

22 Joseph Neff, Investigator in Gell Case Blames Prosecutors, NEws & OBSERVER (Raleigh,
N.C.), Mar. 18, 2005, at B7.

23 see Hoke & Graves Disciplinary Order, supra note 1, 11 26, 30; Griffin, supra note 20.

24 Joseph Neff, Chapter 1: Who Killed Allen Ray Jenkins?, NEws & OBSERVER (Raleigh, N.C.),
Dec. 8, 2002, http://newsobserver.com/news/crime_safety/deathrow/story/192028.html; Neff, supra
note 18.

25 gee Cal Bryant, Unanswered Questions, ROANOKE-CHOWAN NEwS HERALD (N.C.), Feb. 24,
2004, http://www.roanoke-chowannewsherald.com/articles/2004/02/23/opinion/column.txt (noting the
role of the witnesses on retrial who said they saw Jenkins alive after April 3 as part of the extremely
convincing case for acquittal on retrial); Joseph Neff, Lawyers Put Focus on Agent: Gell Prosecutors
Deny Holding Data, NEws & OBSERVER (Raleigh, N.C.), May 22, 2004, at Al (noting the “critical”
value of the withheld witness statements and taped conversation for the jury in acquitting Gell).
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Crystal Morris and her then-boyfriend in which Shanna Hall occasionally
participated and, most significantly, in which Morris stated that she needed
to “make up a story” to tell the police regarding the murder.?

On December 9, 2002, Superior Court Judge Cy A. Grant, after a brief
hearing, ruled from the bench that Gell should receive a new trial.?” In his
three-page written order signed a week later, Judge Grant found that the
State had failed to provide evidence of two types: first, statements to inves-
tigators by a number of witnesses that they had seen the victim alive after
April 3, 1995, and second, the secret tape recording of two of the state’s
witnesses.® He ruled that the statements and tape recording were exculpa-
tory and material.® In his order, Judge Grant made no reference to the
knowledge or intent of the prosecutors, stating only that the trial judge had
ordered the State to produce for in camera inspection by the court the
statements of all witnesses who saw the victim alive after April 3, and that
the State “did not comply with the trial court’s order.”*®

The Attorney General decided to retry Gell.® After retrial, Gell was
acquitted on February 18, 2004 on the first vote by his jury.*

26 The taped conversation was a May 1995 telephone conversation between Crystal Morris and
Gary Scott, her boyfriend at the time, which was recorded at the direction of SBI Agent Dwight Ran-
some. Answer { 8(a), N.C. State Bar v. Hoke, No. 04 DHC 15 (Disciplinary Hearing Comm’n of the
N.C. State Bar Apr. 23, 2004) (on file with author) [hereinafter Hoke & Graves Answer]. The tape also
included statements made by Shanna Hall, who can be heard on the tape yelling to Morris and Scott. See
Motion for Appropriate Relief 1 143-145, 147, North Carolina v. James Alan Gell, Nos. 95 CRS 1884,
1393-40, 2322, July 30, 2001 (on file with author). In the conversation, Morris made the “make up a
story” comment. Neff, supra note 25.

27 Griffin, supra note 20.

281d. 917, 19-22, State v. Gell, Nos. 95 CRS 1884, 1939-40, 2322 (N.C. Super. Ct. Dec. 16,

2002) (on file with author). The order was entered by Cy A. Grant. Id. at 3.

21d.at 2.

30g. 99 15-17.

On November 26, 2003, Judge Grant entered another order denying “as a matter of law” Gell’s
motion to dismiss the prosecution based on grounds of prosecutorial misconduct. Order Denying Motion
to Dismiss, Gell, Nos. 95 CRS 1884, 1939-40, 2322 (on file with author). Hoke and Graves noted that
litigation and attached the order to their answer, Hoke & Graves Answer, supra note 26, at 24-25 &
Exhibit E, apparently arguing that Judge Grant’s order constituted, by inference, a ruling that their
misconduct was not intentional.

31 Jim Coman, who later helped lead the investigation of the Duke Lacrosse case for the Attorney
General, was one of the two Special Prosecutors who handled Gell’s retrial for the state. See Joseph
Neff, Duke Prosecutor Treads Familiar Ground, NEws & OBSERVER (Raleigh, N.C.), Jan. 21, 2007, at
A1l (noting that Coman was lead prosecutor in the Gell case and that some of the same defense attorneys
who had attempted to persuade him to drop those charges represented players charged in the Duke
Lacrosse case).

32 gee Joseph Neff, Haunted, Gell Moves On, NEws & OBSERVER (Raleigh, N.C.), Feb. 27, 2005,
at D1; Neff, supra note 25 (noting the first-ballot acquittal).
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C. Disciplinary Proceedings Against Former Special Prosecutors Hoke
and Graves

In March 2004, the Bar filed disciplinary charges against David Hoke
and Debra Graves,® the two attorneys who prosecuted Gell originally.*
Neither was still with the attorney general’s office.®

As noted above, the undisclosed exculpatory information was of two
types. One involved statements from people who stated they had seen the
victim alive after April 3, 1995. As part of pretrial proceedings, and without
specific reference to this issue, the trial court entered an order on September
7, 1997 for the prosecution to produce all exculpatory evidence.* Despite
the court’s initial order, no statements had been turned over.* Shortly be-
fore trial began, Gell’s defense counsel read in a local paper that three peo-
ple had seen Jenkins in a nearby town a week after the date on which the
prosecution contended he had been killed,*® and he filed a second request
for exculpatory information, specifically requesting witness statements of
all witnesses who saw the victim alive after the critical date.*

On February 2, 1998, when the motion was addressed in court, the
prosecutors responded that they were aware that statements had been made
by people who reported seeing the decedent alive after April 3. However,
those witnesses had been re-interviewed and had said they could not be
specific on the time, so the prosecutors did not feel the statements were

33 Complaint at 1, N.C. State Bar v. Hoke, No. 04 DHC 15 (Disciplinary Hearing Comm’n of the
N.C. State Bar Mar. 29, 2004) (on file with author) [hereinafter Hoke Bar Complaint].

34 Hoke and Graves from the Attorney General’s office handled the case because the local district
attorney’s office developed a conflict of interest when a new attorney was hired from the firm that was
representing Gell. Letter from District David H. Beard, Jr., Dist. Attorney for Bertie County, to Bill
Ferrell, N.C. Senior Deputy Attorney Gen. at 1-2 (Jan. 2, 1996), Hoke & Graves Answer, supra note 26,
Exhibit A.

35 By that time, Hoke was assistant director of the North Carolina Administrative Office of the
Courts, which oversees operation of the state’s court system and Graves was a federal public defender in
Raleigh, North Carolina. Charles Delafuente, Minimum Punishment Puts State Bar on Trial: Two
Prosecutors Reprimanded for Withholding Evidence in Capital Case, 3 No. 44 A.B.A. J. E-Rep. 5 (Nov.
5, 2004), available at 3 No. 44 ABAJEREP 5 (Westlaw).

36 Hoke & Graves Bar Complaint, supra note 33, 1 6; Order 1 9, State v. Gell, Nos. 95 CRS 1884,
1939-40, 2322 (N.C. Super. Ct. Dec. 16, 2002) (on file with author); Hoke & Graves Answer, supra
note 26, 1 7 (quoting the language of Judge Grant’s generally phrased Brady order entered as an oral
ruling from the bench).

37 Hoke & Graves Bar Complaint, supra note 33, 1 14.

38 Motion for Production of Exculpatory Evidence { 5, State v. Gell, Nos. 95 CRS 1884, 1939-40,
2322 (N.C. Super. Ct. Jan. 30, 1998) (on file with author) [hereinafter Gell Motion for Production];
Joseph Neff, Chapter 3: Gell Defense Left in the Dark, NEws & OBSERVER (Raleigh, N.C.), Dec. 10,
2002, http://www.newsobserver.com/news/crime_safety/deathrow/series/story/301508.html.

39 Hoke & Graves Bar Complaint, supra note 33, 1 13. This motion was filed on January 30, 1998.
Gell Motion For Production, supra note 38, at 1 (showing time stamp).

40 Hoke & Graves Bar Complaint, supra note 33, 14.
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exculpatory.* At the conclusion of the hearing, the trial court ordered the
prosecutors to produce “the statements of any witness who allegedly saw
the deceased after the date of the 3rd day of April, 1995, and let me review
them.”*? After conferring with the lead investigator in the case, State Bu-
reau of Investigation (“SBI”) Agent Dwight Ransome, the prosecutors gave
statements regarding nine witnesses to the judge.® In fact, at that time, the
files contained statements from 18 witnesses who had said they saw the
decedent alive after April 3.* Several days later, another statement was
located by the investigator and given to defense counsel.” This left undis-
closed statements regarding 8 witnesses.*

The second type of potentially exculpatory evidence found by the
judge and covered by the Bar’s Complaint was the withholding of a tape
recorded conversation involving the two key prosecution witnesses, Morris
and Hall. 1t was withheld “even though the recording contained matter that
the court later concluded was exculpatory as a matter of law and was re-
quired to be disclosed under the orders of the court and the constitutional
obligations of the State.”’

As to the undisclosed witness statements, the prosecutors responded
that they were unaware that the date of death was an issue in the case until
the morning of February 2, 1998. They initially contended that the file
they used, which they had received from the local District Attorney, did not
contain all the witness interviews that were in the SBI file,* although they
acknowledged they had received the full SBI file.** Thus, as to the witness
statements regarding seeing the decedent after April 3, they were unsure
which of those statements might have been in their working file, but they
argued they would likely not have recognized the potential exculpatory
nature of the statements had they seen them because they were unaware the
actual date of death was at issue.** They responded that, after they received
the specific directive regarding these statements, they relied upon Agent
Ransome to review the files and to provide copies of the relevant state-

41 Hoke & Graves Disciplinary Order, supra note 1,  24.

42 4.9 25.

43 1d.q27.

44 1d. 9 2.

45 d. q31.

46 4. 927.

47 Hoke & Graves Bar Complaint, supra note 33, § 22.

48 Hoke & Graves Answer, supra note 26, 5.

491d.93.

50 Amended Answer 1 1, N.C. State Bar v. Hoke, No. 04 DHC 15 (Disciplinary Hearing Comm’n
of the N.C. State Bar Sept. 9, 2004) (on file with author) [hereinafter Hoke & Graves Amended An-
swer].

51 Hoke & Graves Answer, supra note 26, 1 8(b).
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ments, and, therefore, their failure to comply with the orders was “uninten-
tional and inadvertent on their part.”*

With regard to the recorded statement, they asserted they had not lis-
tened to the tape recording, but acknowledged knowing of the content of
the transcript of it. They asserted that they believed it not to be Brady mate-
rial:

[1]t was their opinion that the transcript of that conversation which they had received did not
qualify as Brady material, and since they were not intending to offer the tape itself, or a copy
of the transcript of that conversation, as evidence at trial, they did not believe that they were
required to produce that in response to a Brady Order. While they both recognized that the
transcript of that conversation could, and more likely than not, would be of help in cross-
examining Ms. Morris, it was not their belief that it was Brady material that was referred to
in Judge Grant’s Order.%®

Upon reviewing the transcription of the tape in preparation for trial from late 1996 up to
1998, it was the Defendants’ belief that this transcript did not contain “exculpatory” evidence
for Ms. [sic] Gell, but, at best, constituted ammunition for impeachment on cross-
examination of either Ms. Morris or Ms. Hall at trial. Since there was never a Motion filed in
this matter pursuant to Giglio v. United States which would have called for such a disclosure,
these Defendants did not believe they were under any obligation to produce this document to
counsel for Mr. Gell.>*

At the Disciplinary Hearing Committee proceedings in September
2004, the lawyers representing the North Carolina State Bar relied exclu-
sively on the Complaint and the deposition of the prosecutors. They chose
not to call any witnesses, which they explained was for strategic reasons
since they believed the prosecutors had admitted conduct necessary to es-
tablish the charges.® The defense called numerous witnesses.

52 1d.; Hoke & Graves Amended Answer, supra note 50, 1 2.

53 Hoke & Graves Answer, supra note 26, 1 8(a) (emphasis in original).

54 Hoke & Graves Answer, supra note 26, § 22. In Giglio v. United States, 405 U.S. 150 (1972),
the Supreme Court first held that failure to provide information regarding an agreement with the gov-
ernment about future prosecution was important to credibility and failure to produce it violated the Due
Process Clause, id. at 154-55 (citing Brady v. Maryland, 373 U.S. 83, 87 (1963)). In United States v.
Bagley, 473 U.S. 667 (1985), the Court cited its decision in Giglio in stating that “[ilmpeachment evi-
dence . . . as well as exculpatory evidence, falls within the Brady rule,” id. at 676. Indeed, the Court
stated that it “has rejected any . . . distinction between exculpatory evidence and impeachment evidence.
Id.

The inept efforts of the State to support the position that impeaching evidence was not Brady
information was remarkable. Initially, Jim Coman, a major figure in the Attorney General’s office who
prosecuted Gell at the retrial and who served as Special Prosecutor in the Duke Lacrosse case stated
under oath that the Attorney General’s policy was not to treat impeaching evidence as Brady evidence.
Joseph Neff, N.C. Prosecutors Stifled Evidence, NEws & OBSERVER (Raleigh, N.C.), Dec. 19, 2004, at
Al. He subsequently recanted his statement. 1d.

55 Disciplinary Review Committee Report, supra note 20, at 4.
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The Disciplinary Hearing Committee generally accepted the factual
claims of the defendants.*® It, however, found violations of the prosecutors’
duty to produce “evidence or information known to the prosecution that
tends to negate the guilt of the accused” under then existing North Carolina
Rule 3.8(d),> which tracked Model Rule 3.8(d).*® In reaching this conclu-
sion, the panel made a somewhat innovative ruling that the prosecutors
“had a duty under the Rules of Professional Conduct and existing case law
to know the contents of the investigation files in the possession of the State
and its agents.”® The same conduct was found to be conduct prejudicial to
the administration of justice under North Carolina Rule 8.4.° It also found
a failure to supervise the conduct of a non-lawyer (Agent Ransome), which
it concluded was a violation of North Carolina Rule 5.3.° The State Bar
Complaint had also alleged that the prosecutors knowingly made a false
statement of material fact to the court in violation of North Carolina Rule
3.3,%but the Disciplinary Hearing Committee did not find that violation.®

56 Apparently, if witnesses had been called, some of them would have contradicted their explana-
tions. Hoke and Graves asserted that they believed they need not provide witness statements since Beard
had already provided the statements to defense counsel through his open-file policy, Hoke & Graves
Answer, supra note 26, at 2, 19, and that the file Beard delivered to the attorney general’s office was
incomplete, id. at 3. Beard would have contradicted those claims. Joseph Neff, Bar Set to Defend Its
Ruling: Historic Hearing Slated in Gell Case, NEws & OBSERVER (Raleigh, N.C.), Oct. 19, 2004, at Al.
Hoke and Graves also claimed that they did not know the date of death was at issue until the day of trial.
Hoke & Graves Answer, supra note 26, § 5. Likewise, Dr. M.G.F. Gilliand, the medical examiner,
would have contradicted that assertion by the prosecutors. Neff, supra. See generally Disciplinary
Review Committee Report, supra note 20, 11 11-12 (noting concerns about investigation in (1) not
reviewing the original Gell prosecution files, (2) not interviewing or calling the former District Attorney
once Hoke and Graves suggested he did not transmit witness statements to them, and (3) not considering
using information from the medial examiner to challenge the credibility of Gell’s prosecutor’s, although
the Committee believed these failures did not affect the hearing outcome). But see Joseph Neff, Gell’s
Suit Gets a Boost: Ex-DA: Evidence Was Hidden, NEws & OBSERVER (Raleigh, N.C.), Dec. 3, 2007
(describing allegations by Gell’s attorneys in on-going civil suit, derived in part from a deposition of
David Beard, the original prosecutor, that the defendant in the suit, SBI agent Dwight Ransome, kept
exculpatory information from Hoke and Graves); infra note 303.

57" N.C. REVISED RULES OF PROF’L CONDUCT R. 3.8(d) (2006).

58 See MODEL RULES OF PROF’L CONDUCT R. 3.8(d) (1983).

59 Hoke & Graves Disciplinary Order, supra note 1, Conclusions of Law { 2(a).

60 4. 9 2(c).

61 1d. 1 2(b).

62 Hoke & Graves Bar Complaint, supra note 33, 1 23(a) (alleging that “[b]y representing to the
court that the State had produced all exculpatory witness statements pursuant to a direct order of the
court when the Defendants knew or should have known that the statement was false, Defendants know-
ingly made a false statement of material fact to a tribunal in violation of Rule 3.3(a)(1) and engaged in
conduct involving misrepresentation in violation of Rule 8.4(c)”).

63 Disciplinary Review Committee Report, supra note 20, at 4.
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The Disciplinary Hearing Committee imposed a reprimand—a rela-
tively mild form of punishment.®In that reprimand, it stated that there was
“no clear, cogent, and convincing evidence that [the prosecutors’] conduct
was intentional.”®

The disciplinary hearing and its result created a furor among members
of the legal profession in North Carolina. Protests over the action swamped
the State Bar President Dudley Humphrey. In response, the State Bar
scheduled an unprecedented public meeting the next month to explain its
action to critics.® However, the meeting did little to resolve complaints.®’
University of North Carolina Law Professor Rich Rosen called the public
hearing “a whitewash of a whitewash” and characterized the presentation of
the chair of the State Bar Grievance Committee as “a filibuster.”®® No ques-
tions were taken from the floor, and Rosen found the presentation a justifi-
cation rather than an explanation.®

64 Cf. Delafuente, supra note 35 (stating that the punishment was “the lightest penalty available”).
The Disciplinary Hearing Committee had available two milder forms of punishment: an admonition, see
N.C. GEN. STAT. § 84-28(c)(4)-(5) (2006) (describing a reprimand as more serious than an admonition),
and a letter of warning, see N.C. STATE BAR R. 1B.0103(30) (2003) (describing a letter of warning as a
written communication regarding “an unintentional, minor, or technical violation of the Rules of Profes-
sional Conduct [that] may be the basis for discipline if continued or repeated”).

As noted by Joseph Neff, a long-time reporter for the The News & Observer, even before the
hearing was conducted, substantial Bar discipline has not been the order of the day for prosecutorial
misconduct. Neff, supra note 18. “In four decades of disciplining lawyers, the State Bar has punished
only two prosecutors for withholding evidence. Both were put on a form of probation, in which they
could continue to practice law as long as they broke no more laws and consulted with a mentor.” Id. One
such disciplinary action involved Gary B. Goodman who secured a death sentence against Stephen Mark
Bishop that was vacated because of a Brady violation. See Memorandum Order and Final Opinion at 21,
State v. Bishop, Nos. 93 CRS 20410-23, slip op. at 21 (N.C. Super. Ct. Jan. 10, 2000) (on file with
author). For this and two other Brady violations, Goodman’s license was suspended for two years. Order
of Discipline, Conclusions of Law { 2, N.C. State Bar v. Goodman, No. 00 DHC 29 (Disciplinary Hear-
ing Comm’n of the N.C. State Bar Mar. 26, 2001) (on file with author). However, his suspension was
stayed based on several compliance conditions, which included no further violation of the North Caro-
lina State Bar and Discipline Rules and consulting with a mentor once a month during the stayed sus-
pension. Id. Order of Discipline { 1.

65 Hoke & Graves Reprimand, supra note 1.

The Bar’s report, while not explicitly disputing that a non-intentional ethical violation occurred,
does note that the prosecutors “made a conscious decision to not turn over the transcript to defense
counsel, believing it was not properly Brady material.” Disciplinary Review Committee Report, supra
note 20, at 4. Moreover, Hoke’s sworn statement, elicited by the Bar’s lawyer on cross-examination,
indicated that in 1993 he had been admonished by a judge in a murder trial when he “told the judge he
didn’t turn it over because it was ‘impeaching evidence, not exculpatory evidence.”” Neff, supra note
54,

66 Neff, supra note 56.

67 Joseph Neff, Bar Hearing Provokes More Anger, NEws & OBSERVER (Raleigh, N.C.), Oct. 21,
2004, at B1.

68  Delafuente, supra note 35.
89 d.
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D. Disciplinary Rule Reform

The State Bar responded to the continuing controversy by announcing
in December 2004 the formation of a special committee to review the disci-
plinary action and to examine whether ethics rules or disciplinary proce-
dures should be revised.” The resulting Disciplinary Review Committee
Report stated that Rule 3.8 of the North Carolina Rules of Professional
Conduct “does not make the failure to provide what is known as Brady ma-
terial unethical unless such material deals directly with innocence or mitiga-
tion; nor does it require that the prosecution diligently seek out such infor-
mation.”” The first part of that statement—that Brady material must di-
rectly deal with innocence or mitigation—appears to be an overstatement of
the clarity of the exculpatory quality of the evidence since Rule 3.8(d) re-
quires disclosure of evidence that simply “tends to negate the guilt of the
accused.”” The second part—that the prosecution can be willfully igno-
rant—was rejected, as the committee noted, by the Disciplinary Hearing
Committee’s decision. The Report recommended changes in the discipli-
nary rule relating to the Brady duty. It specifically proposed a duty by
prosecutors to “inquire into and search for the existence of such material in
order to fulfill their ethical obligations.””®

As a result of the disciplinary action in the Gell case, the North Caro-
lina State Bar amended the provision defining the duty of the prosecutor

70 press Release, N.C. State Bar, State Bar Forms Disciplinary Committee,(Dec. 13, 2004) (on file
with author); see also Joseph Neff et al., Hoke-Graves Case Prompts State Bar Review, NEwsS &
OBSERVER (Raleigh, N.C.), Jan. 19, 2005, at B5 (describing work of special committee charged with
examining how the State Bar handled the Hoke and Graves disciplinary hearing).

1 Disciplinary Review Committee Report, supra note 20, at 9.

72 The committee perhaps was referring to an argument related to the materiality concept of
Brady. See infra note 185. Former Supreme Court Justice Robert Orr argued before the review commit-
tee that the prosecutors did not err in withholding the tape recorded statement of the key witnesses
regarding making up a story for the police because “*had this issue reached the N.C. Supreme Court,
failure to turn it [the tape] over’ would not have won Gell a new trial.” Neff, supra note 22. While the
disciplinary rule has no requirement that the evidence be such that it would likely have affected the
outcome of the trial through its requirement of a knowing violation, it does effectively have a require-
ment that the exculpatory quality be clear enough that it can be discerned by the prosecutor.

Prosecutors sometimes make a related argument that they may withhold apparently helpful
evidence to the defense (arguably exculpatory evidence) because they judge it to be non-material in that
it would not be sufficiently likely effect the trial outcome for the Constitution to mandate disclosure. As
to the constitutional doctrine, that argument is theoretically sound, but it would appear to be problematic
in many cases as a practical matter. It would appear difficult for a prosecutor at the discovery stage to
have confidence in how evidence that is facially helpful to the defense would affect the outcome of the
future trial as the actual evidence unfolds there. In some cases at least, this argument is likely more a
retrospective excuse for the nondisclosure rather than a carefully considered reason. Materiality is not
apparently an excuse under the ethics rules.

73 Disciplinary Review Committee Report, supra note 20, at 12.
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under Rule 3.8(d), effective November 16, 2006.” It changed the Discipli-
nary Rule in two ways. First, the introductory phrase “after reasonably dili-
gent inquiry” was added at the beginning of Rule 3.8(d), which imposes a
requirement of diligence to learn of potentially exculpatory information.
Second, it expanded the ethical duty of disclosure beyond “all evidence or
information known to the prosecutor that tends to negate the guilt of the
accused or mitigates the offense” to include a duty to “make timely disclo-
sure to the defense of all evidence or information required to be disclosed
by applicable law, rules of procedure, or court opinions.”

E. Discovery Reform

The Gell case also prompted the North Carolina Legislature to create a
vastly different discovery regime. After the acquittal of Alan Gell, politi-
cally powerful State Senator Tony Rand gave the organizations represent-
ing the prosecutors and defense attorneys an ultimatum: Work out an open
file discovery bill or the legislature would pass one on its own.” The adver-
saries hammered out a deal.”™

Prior to the changes described above, North Carolina had quite limited
criminal discovery system, which historically was the pattern across the
nation. Criminal discovery has lagged behind civil discovery throughout
our nation’s history. In many ways, having a narrower discovery system in
criminal cases where the stakes are often higher than in civil cases seems
backwards if, as is ordinarily assumed, discovery is a way to improve accu-
racy. However, more restrictive criminal discovery has been the result
reached based on asserted differences between civil and criminal trials.

The various substantive positions in the historical debate have been
developed at length. I will only briefly summarize them here. The side op-
posing broader discovery, which in the main means broader disclosure by

74 As amended, Rule 3.8(d) reads in full:

after reasonably diligent inquiry, make timely disclosure to the defense of all evidence or in-
formation required to be disclosed by applicable law, rules of procedure, or court opinions
including all evidence or information known to the prosecutor that tends to negate the guilt
of the accused or mitigates the offense, and, in connection with sentencing, disclose to the
defense and to the tribunal all unprivileged mitigation information known to the prosecutor,
except when the prosecutor is relieved of this responsibility by a protective order of the tri-
bunal.

N.C. REVISED RULES OF PROF’L CONDUCT R. 3.8(d) (2006) (amended provisions emphasized).

75 Joseph Neff, “Open File” Law Gives Defense a Tool to Force Out Evidence, NEWS &
OBSERVER (Raleigh, N.C.), Apr. 12, 2007, at A18 (describing receipt of handwritten letter from Alan
Gell to The News & Observer in which Gell stated: “‘I feel like each [Duke Lacrosse] player needs to
send me a thank-you card for making that discovery law!!”” and setting out the history that led to the
discovery statute).

76 14.; see also Matthew Eisley, Three Bills Push N.C. Prosecutors to Share Evidence, NEWS &
OBSERVER (Raleigh, N.C.), May 29, 2004, at Al (noting impact of Gell case); Matthew Eisley, “We’re
Going to Have Fairer Trials,” NEws & OBSERVER (Raleigh, N.C.), July 13, 2004, at B1 (same).
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the prosecution, advances three arguments: first, broader discovery permits
criminal defendants to develop effective perjured testimony to meet the
revealed details the prosecution will offer; second, broad disclosures will
reveal identifying information regarding prosecution witnesses and will
permit witness intimidation; and third, because the defendant is protected
by the Fifth Amendment, reciprocal disclosures required of the defense will
inevitably be more limited.” Further summarized, the traditional argument
against further discovery is that broader discovery tilts the balance of ad-
vantage, which already favors the defendant because of various procedural
protections such as the requirement of proof beyond a reasonable doubt, too
far or unfairly to the benefit of the defendant.

The response of those favoring more liberal discovery has been to
make an offer to provide rather broad reciprocal defense discovery and to
mount the same basic argument that prevailed in civil discovery that open-
ness leads to greater accuracy.” Although the justifications are complex
and multifaceted, the general result has been a modest but steady movement
in the direction of liberalization in criminal discovery over the decades.”

Recently, as illustrated in North Carolina, the proponents of liberal
discovery have supported their arguments by forceful arguments regarding
the need to protect innocent individuals, as the Gell case and subsequently
the Duke Lacrosse case illustrate. One cannot be certain of the origins of
the current innocence movement, but it certainly gathered strength from a
set of exonerations that came from DNA evidence applied to convictions
obtained before such technology was available.®*® Arguments about inno-
cence certainly do not answer all the arguments about balance of advantage,
which | do not mean to dismiss out of hand, against broader discovery and a
movement toward full open-file discovery. However, concerns for the inno-
cent are a powerful counterweight.

One of the most famous statements/rants against broad discovery in
criminal cases came from Judge Learned Hand: “Why . . . [the defendant]
should in advance have the whole evidence against him to pick over at his
leisure, and make his defense, fairly or foully, | have never been able to see
. ... Our procedure has been always haunted by the ghost of the innocent
man convicted. It is an unreal dream.”®! Gell lived what Hand asserted was
an unreal dream. Proof of innocent defendants being convicted have at least
somewhat altered perceptions, and Hand’s statement is somewhat a relic of
the past. In its strident form at least, it could not survive the DNA exonera-

7T See generally 4 WAYNE R. LAFAVE, CRIMINAL PROCEDURE § 20.1(b) (2d ed. 1999).

78 gee generally id. § 20.1(b), (d).

79 gee generally id. § 20.1(c) (noting that “proponents of liberal defense discovery have been the
clear ‘winners’”).

80 See Robert P. Mosteller, Evidence History, the New Trace Evidence, and Rumblings in the
Future of Proof, 3 OHIO ST. J. CRIM. L. 523, 535-36 (2006).

81 United States v. Garsson, 291 F. 646, 649 (S.D.N.Y. 1923).
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tions of the 1990s, and | contend it would not be the sentiment of those who
watched the Duke Lacrosse case unfold.

Over the past several decades, the debate regarding the scope of dis-
covery has resulted in a range of statutory provisions across the nation.
They may be visualized as having on one side the basic federal model of
Rule 16,22 which provides that the defendants, other than their own state-
ments and criminal record, are entitled to a limited list of evidence that is
either material to the defense or that the prosecution intends to introduce in
its case in chief.2 On the other end of the spectrum are states that have
adopted various versions of the American Bar Association’s proposed stan-
dards.® Although operating with its own quite distinctive system, Florida’s
system has long been seen as providing the most extensive range of infor-
mation for the defense.®

Professor Jerold Israel has noted that the Second Edition of the ABA
Standards proposed open-file discovery that “extended to ‘all the material
and information within the prosecutor’s possession or control.” So far, how-
ever, not even the most liberal discovery jurisdiction has been willing to
adopt such an open-ended provision . . . .”% Although North Carolina used
slightly different wording, it enacted an expansive open-file discovery
law.?” It moved, first as to death penalty cases on post-conviction review

82 Fep. R. CRIM. P.16.

83 FEep. R. CRIM. P. 16(a) (allowing disclosure under specified provisions of documents and ob-
jects, reports of examinations and tests, and expert witnesses but allowing discovery of the statements of
government witnesses only under the “Jencks Act,” 18 U.S.C. § 3500 (1970), which provides them only
after the witness testifies at trial).

84 See ABA STANDARDS FOR CRIMINAL JUSTICE, DISCOVERY AND PROCEDURE BEFORE TRIAL
(1st ed. 1970); ABA STANDARDS FOR CRIMINAL JUSTICE, DISCOVERY AND PROCEDURE BEFORE TRIAL
(2d ed. 1980); ABA STANDARDS FOR CRIMINAL JUSTICE DISCOVERY AND TRIAL BY JURY (3d ed. 1996).

85 gee, e.g., Tamara L. Graham, Comment, Death by Ambush: A Plea for Discovery of Evidencein
Aggravation, 17 CAp. DEF. J. 321, 339-42 (2005) (describing Florida as being at the liberal end of the
scale in providing discovery for the defense and Virginia at the other, still following the traditional
model of quite limited discovery).

I have something of a confession to offer with regard to discovery. In my first article as an
academic, | argued against imposing reciprocal discovery on the defense, which is a component of the
North Carolina system and most that are liberally oriented. Robert P. Mosteller, Discovery Against the
Defense: Tilting the Adversarial Balance, 74 CAL. L. Rev. 1567 (1986). A mandatory reciprocal system
can take from the defense its ability to maintain control of the product of its investigation without pro-
viding many benefits. See Graham, supra, at 340-41. The North Carolina system imposes reciprocal
duties on the defense, but it provides substantial benefits in return. Even from the perspective that |
adopted in Tilting the Adversarial Balance, the balance of costs to benefits for the typical defendant and
for accuracy of results comes out well.

86 4 LAFAVE, supra note 77, § 20.1(c). The North Carolina statute attempts to deal with problems
that may occur regarding the meaning of “within the prosecutor’s possession or control” by the statutory
requirement that the prosecution to provide the defense with law enforcement files and by subsequent
legislation enforcing the responsibility of law enforcement to provide those files to the prosecution. See
infra notes 87-92 and accompanying text.

87 See N.C. GEN. STAT. § 15A-903 (2005).
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and then as to all defendants, from a very traditional jurisdiction with lim-
ited discovery®to very near the other end of the discovery spectrum.

The new discovery law enacted after Gell’s acquittal requires that,
upon motion, the court must order the prosecution to “[m]ake available to
the defendant the complete files of all law enforcement and prosecutorial
agencies involved in the investigation of the crimes committed or the
prosecution of the defendant.”® The term “file” is broadly defined to in-
clude statements by defendants or codefendants and “witness statements,
investigating officers’ notes, results of tests and examinations, or any other
matter or evidence obtained during the investigation . . . .”® It mandates
that “[o]ral statements shall be in written or recorded form.”** Like the pro-
vision enacted earlier that was applicable to post-conviction litigation in
death penalty cases, this is “full open-file discovery” in the sense that the
prosecution is responsible for providing the defense, not only with the ma-
terial that it has in its file, but also with relevant materials in the files of law
enforcement agencies, which it may never have seen or possessed.*

As to experts, the statute requires that the prosecution give the defen-
dant notice of any expert it reasonably expects to call as a witness, and it
requires that the expert prepare, and the prosecution furnish to the defen-
dant, “a report of the results of any examinations or tests conducted by the
expert” and the “expert’s curriculum vitae, the expert’s opinion, and the

88 gee, e.g., State v. Hardy, 235 S.E.2d 828, 839-42 (N.C. 1977) (describing the origins of the
State’s discovery law in the federal discovery rule and limitations on disclosure statements of prosecu-
tion witnesses); State v. Cunningham, 423 S.E.2d 802, 808-09 (N.C. Ct. App. 1992) (describing the
close relationship between the North Carolina’s discovery system and Federal Rule 16).

89 §15A-903 (2)(1). For a summary of its provisions, see John Rubin, 2004 Legislation Affecting
Criminal Law and Procedure, 2004 ADMIN. JUST. BULL 6, 4-6, available at http://www.iogcriminal.unc.
edu/aoj.htm.

90§ 15A-903 (a)(1).

91 4. In State v. Shannon, 642 S.E.2d 516 (N.C. Ct. App. 2007), the North Carolina Court of
Appeals rejected the State’s argument for a narrow construction of the term “statement” and held that it
applied, inter alia, to oral statements made by witnesses to prosecutors, which they are required to take
down in written form and produce under the new discovery statute, id. at 522-26. The Disciplinary
Hearing Committee concluded that Nifong did not violate one of the charges against him that related to
his failure to record the statements made by Dr. Meehan during their meetings because he may have
been relying on the Attorney General’s position that the statute did not require a prosecutor to make
such recordings. Excerpt Transcript Findings of Fact, supra note 4, at 7-8. But see Amended Nifong Bar
Order, supra note 3, Conclusions of Law (c), at 21 (concluding that Nifong violated former Rule 3.4(d)
because he failed to provide defendants with a complete report that included written or recorded memo-
rializations of certain oral statements).

92 Effective December 2007, a new provision was added to the statute, § 15A 903(c), which pro-
vides, “Upon request by the State, a law enforcement or prosecutorial agency shall make available to the
State a complete copy of the complete files related to the investigation of the crimes committed or the
prosecution of the defendant for compliance with this section and any disclosure under G.S. 15A-
902(a).” 2007 N.C. Sess. Laws 183. The statute gives force to the prosecution’s request for investigative
agency files.
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underlying basis for that opinion.”** The notice and the materials are to be
furnished “within a reasonable time prior to trial, as specified by the
court.”*

The effect of the law, combined with the ethics requirement of making
“timely disclosure to the defense of all evidence or information required to
be disclosed by applicable law,”*is to add specificity to the disclosure re-
guirements of the disciplinary rules. Rather than exculpatory information,
which may be disputed, the law and the disciplinary rule now require the
production of the full files of the prosecution and investigative agencies.

II.  DISCIPLINARY ACTION AGAINST DISTRICT ATTORNEY KENNETH
HONEYCUTT AND ASSISTANT DISTRICT ATTORNEY SCOTT BREWER
ARISING FROM THE CAPITAL PROSECUTION OF JONATHAN GREGORY
HOFFMAN

The second of the three ethics prosecutions in recent years against
prosecutors has less direct pertinence to the discipline of Nifong than the
Gell matter, but it illustrates some important common elements and high-
lights some frequent difficulties with disciplinary actions against prosecu-
tors.

The disciplinary action against former District Attorney Kenneth
Honeycutt and former Assistant District Attorney Scott Brewer,* prosecu-
tors for a group of four counties just east of Charlotte,” arose from their
prosecution of Jonathan Gregory Hoffman. Hoffman was charged with
capital murder for the November 1995 shotgun slaying of Marshville jew-
elry store owner Danny Cook.® The disciplinary charge was, in essence,
that the two prosecutors misrepresented the extent of the inducements given
to an important witness for the prosecution, Johnell Porter,* who was fac-
ing a significant period of incarceration for separate criminal conduct.

93 § 15A-903(a)(2).
9 d.

95 N.C.REVISED RULES OF PROF’L CONDUCT R. 3.8(d) (2006).

96 Complaint 17, N.C. State Bar v. Brewer, No. 05 DHC 37 (Disciplinary Hearing Comm’n of the
N.C. State Bar Aug. 30, 2005) (on file with author) [hereinafter Brewer & Honeycutt Bar Complaint].
By the time the complaint was dismissed on “statute of limitations” grounds in January 2006, Honeycutt
was in private practice in Union County and Brewer was a state district court judge in Rockingham,
North Carolina. Joseph Neff, Invalid Rule Spares Former Prosecutors from Discipline, NEWS &
OBSERVER (Raleigh, N.C.), Jan. 21, 2006, at Al.

97 Brewer & Honeycutt Bar Complaint, supra note 96, { 4 (noting that both men practiced in the
20th Judicial District, which is made up of Anson, Richmond, Stanley, and Union counties).

B d. g6.

9 In his testimony at Porter’s sentencing hearing in federal court, Honeycutt testified that “with-
out him [Porter], we do not believe we would have had the successful prosecution.” Transcript of Sen-
tencing Proceedings 11 4-5, United States v. Porter, No. 3:95CR190-02 (W.D.N.C. Nov. 25, 1996) (on
file with author). In his letter to the federal prosecutor, Honeycutt likewise wrote: “Porter made a force-
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At the time of the negotiations for his testimony, Porter was awaiting
sentencing in federal court in the Western District of North Carolina (Char-
lotte) after entering a guilty plea to robbing a bank in the Charlotte suburb
of Huntersville.*® He was facing a presumptively consecutive sentence in
South Carolina on an earlier conviction.” Finally, he had been involved in
drug related offenses and a number of other crimes in the Charlotte area and
faced possible prosecution.'® Porter, who is Hoffman’s cousin, ultimately
agreed to testify against Hoffman. He testified that Hoffman had admitted
committing the murder.'®®

All the parties agree that at a meeting on October 17, 1996, “Porter
agreed to testify against Hoffman and [then-District Attorney] Honeycutt
agreed to testify at Porter’s federal sentencing hearing regarding Porter’s
‘substantial assistance.”” This agreement was made in writing, and a copy
provided to Hoffman’s attorney before trial.**

The Bar Complaint alleges that prior to trial, the trial court had entered
an order requiring disclosure of promises or inducements to prosecution
witnesses'®and that, in response, at the start of the trial, Honeycutt in-

ful and compelling witness. A conviction in this case would probably not have been possible but for
Johnell Porter’s testimony.” Letter from Kenneth W. Honeycutt, Dist. Attorney for Union County, to
Brian Whisler, Assistant U.S. Attorney at 2 (Nov. 19, 1996), Exhibits to Third Amended Hoffman
MAR, supra note 8, Exhibit 4.40.

100 Order, Findings of Fact {1 5-6, State v. Hoffman, Nos. 95 CRS 15695-97 (N.C. Super. Ct. Apr.
30, 2004) (on file with author) [hereinafter Hoffman New Trial Order]; Third Amendment to Defen-
dant’s Motion for Appropriate Relief at 22, Hoffman, Nos. 95 CRS 15695-97 (N.C. Super. Ct. Oct. 9,
2003) (on file with author) [hereinafter Third Amendment to Hoffman MAR].

101 5ee U.S. SENTENCING GUIDELINES MANUAL § 5G1.3(a) (2006) (requiring that the federal
sentence run consecutively to that of the instant offense when the instant offense was committed after
sentencing in the unrelated case).

102 Brewer & Honeycutt Bar Complaint, supra note 96, § 11. The Bar asserted that the South
Carolina charge was pending. Id. Honeycutt’s Answer asserted that Porter had already been sentenced in
the South Carolina case, had been erroneously released, and had been notified that he would be required
to serve the remainder of that sentence. Answer, Affirmative Defenses, and Motion to Dismiss of Ken-
neth W. Honeycutt 1 5(b), N.C. State Bar v. Brewer, No. 05 DHC 37 (Disciplinary Hearing Comm’n of
the N.C. State Bar Oct. 27, 2005) (on file with author) [hereinafter Honeycutt Answer]. The Bar alleged
that at the time of the negotiation, Porter was facing drug-related charges in Mecklenburg County.
Brewer & Honeycutt Bar Complaint, supra note 96, 1 11. Honeycutt’s Answer asserts that while he did
not know of the charges, records indicate that they were dismissed on October 9, 1996, and thus would
have been pending at the time of the October 4 meeting, but not at the time of the October 17 meeting.
Honeycutt Answer, supra, 1 5(c).

Regardless of the technical accuracy or inaccuracy of the State Bar’s pleading, Porter had
extensive state and federal exposure to prosecution. During his testimony against Hoffman, Porter
confessed to numerous armed robberies and attempted robberies, multiple crimes involving possession
of a firearm, cocaine sale, and credit card fraud. Third Amendment to Hoffman MAR, supra note 100, at
62 (reciting offense and setting out page references to Porter’s testimony).

103 N.C. state Bar v. Brewer, 644 S.E.2d 573, 575 (N.C. Ct. App. 2007).

104 |4, at 574

105 Brewer & Honeycutt Bar Complaint, supra note 96, § 25.
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formed the trial court, in Brewer’s presence, that the State had revealed its
only concessions and immunity agreement made to Porter in exchange for
Porter’s testimony, which consisted of Honeycutt’s commitment to testify
at Porter’s federal sentencing hearing that Porter had provided the prosecu-
tion with “substantial assistance.”'® Porter then testified at trial that the
only concession he was granted in exchange for his testimony was that
agreement,* and during closing argument Honeycutt and Brewer made this
same representation.®A jury convicted Hoffman of first-degree murder on
November 13, 1996, sentencing him to death the next day.'*®

The North Carolina State Bar’s principal claim was that Honeycutt and
Brewer made four additional promises to Porter to secure Porter’s testi-
mony and concealed these from his defense counsel. Specifically, the Bar
alleged that Honeycutt (with Brewer’s knowledge and complicity) promised
Porter: (1) immunity from federal prosecution on other alleged offenses
(other than murder), (2) assistance in having a sentence on an unrelated
conviction in the South Carolina state system to run concurrently with his
federal bank robbery sentence, (3) immunity from prosecution in the Char-
lotte area for pending or not yet charged cases, and (4) assistance in benefit-
ing financially from a reward fund established by the friends and relatives
of the victim.'*°

The Bar Complaint alleged that all these commitments, which were
explicit, were made at an October 17, 1996 meeting with Porter at the
Mecklenburg County jail that included Brewer, Honeycutt, Brian Whisler,
the Assistant United States Attorney handling Porter’s federal bank robbery
case, and Aaron Michael, Porter’s defense attorney in that case.’! The facts
supporting these charges came to light in the post-conviction review of
Hoffman’s death sentence. In a series of amended complaints, counsel for

106 14. 4 46.

107 porter’s description of the deal was elicited by a series of leading questions. For example,
“Does this agreement, State’s Exhibit 34, set forth all of the conditions and all concessions or promises
that have been made to you about testifying in this case?” (objection overruled) and “And that is what is
essentially contained in State’s exhibit 34?” Trial Transcript of October 31, 1996 at 1664-65, Exhibits to
Third Amended Hoffman MAR, supra note 8, Exhibit 4.10(e).

108 Brewer & Honeycutt Bar Complaint, supra note 96, 1 46.

For example, in his closing argument, Brewer told the jury that Porter “told you things he hasn’t
been charged with. That which he has no deals on, no deals of any sort.” Trial Transcript of November
12, 1996 at 2494, Exhibits to Third Amended Hoffman MAR, supra note 8, Exhibit 4.10(g).

109 N.C. State Bar v. Brewer, 644 S.E.2d 573, 575 (N.C. Ct. App. 2007).

110 Brewer & Honeycutt Bar Dismissal Order, supra note 2, at 2. The complaint alleged:
Honeycutt indicated that Porter would be rewarded for his cooperation in the Hoffman trial.
The ‘rewards’ offered by Honeycutt included immunity from state and federal prosecution
for other offenses, assistance obtaining payment from the South Carolina reward fund and a
downward departure on Porter’s federal bank robbery sentence. Honeycutt also agreed to
help Porter with Porter’s South Carolina conviction and sentence in return for Porter’s testi-
mony against Hoffman.

Brewer & Honeycutt Bar Complaint, supra note 96, { 28.
11 Brewer & Honeycutt Bar Complaint, supra note 96, 11 27-28.
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Hoffman catalogued the discovery of additional promises and inducements
beyond the disclosed agreement for Honeycutt to testify at the federal sen-
tencing regarding Porter “substantial assistance.”**2

Because no trial occurred on the disciplinary charges, the strength of
the State Bar’s claim that Honeycutt made explicit promises, a contention
that would have turned on credibility determinations, has not been adjudi-
cated.*® Honeycutt’s Answer to the Complaint strongly contests the allega-
tions, arguing, inter alia, that SBI Agent Tony Underwood was also present
at that meeting and stated in an affidavit filed with the State Bar that the
alleged promises were not made.* The State Bar Complaint does not give
the source of its evidence that explicit commitments were made at that
meeting. However, attached to the third amendment to Hoffman’s post-
conviction petition, called in North Carolina a Motion for Appropriate Re-
lief [MARY], is an affidavit of Porter’s defense counsel in the federal prose-
cution, Aaron E. Michel.*** Michel was undoubtedly the source.®

In that affidavit regarding the October 17, 1996 meeting, which he at-
tended, Michel states:

Mr. Honeycutt said, in so many words, that Mr. Porter could rely on them to reward his co-
operation. This reward included the downward departure in his federal sentence, efforts to
help him with his South Carolina conviction and sentence, the reward money Mr. Ferris [the
reward fund administrator] was holding, and immunity from both state and federal prosecu-
tion. Mr. Porter agreed to these terms and the same day | called the prosecutor in Chester
County [South Carolina] and the South Carolina Department of Corrections about his South
Carolina conviction, and talked to Mr. Ferris about the reward money. | also exchanged mes-
sages with Mr. Whisler to report my efforts concerning concessions from South Carolina.'*’

112 Brewer, 644 S.E.2d at 575. The third amendment to Hoffman’s post-conviction pleading, which
in North Carolina is called a Motion for Appropriate Relief (MAR), was filed on October 9, 2003. Id.
The MAR alleged, inter alia, that Honeycutt and Brewer had presented false testimony and had failed to
correct Porter’s false testimony. Id.

113 on July 25, 2007, a Special Prosecutor assigned to determine whether criminal charges should
be brought against Honeycutt and Brewer based on the conduct alleged in the State Bar Complaint
issued his report, declining to prosecute. Report of the Special Prosecutor Howard R. Greeson Jr. at 26,
38 (July 25, 2007) (on file with author) [hereinafter Special Prosecutor’s Report]. The Special Prosecu-
tor stated that any prosecution would turn on the credibility of Aaron Michel, Porter’s defense attorney,
and cites the lack of ability to corroborate his assertions as a major reason why he determined no
charges should be brought. Id. at 26-34. In conclusion, the Special Prosecutor stated that “it has not been
with the purview of this report to indicate or intimate that the accusations were true or untrue—only
whether they could be proven beyond a reasonable doubt,” which he determined “highly unlikely.” Id. at
39.

114 Honeycutt Answer, supra note 102,  21.

115 Affidavit of Aaron E. Michel (Sept. 12, 2003), Exhibits to Third Amended Hoffman MAR,
supra note 8, Exhibit 4.9A [hereinafter Michel Affidavit].

116 gee Special Prosecutor’s Report, supra note 113, at 26 (describing Michel as the witness upon
whose credibility the prosecution would turn and Porter as a supporting, but compromised, witness).

117 Michel Affidavit, supra note 115, at 6-7.
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The State Bar’s allegations were also supported by circumstantial evi-
dence. First, the Bar Complaint notes that Brian Whisler, the Assistant
United States Attorney, wrote an immunity letter to Porter on October 21,
1996, which was not disclosed to defense counsel.**®* This letter was written
four days after the meeting at the Mecklenburg County jail. Second, his
federal sentence and his South Carolina sentence were set to run concur-
rently.*® Third, the charges pending against Porter in Mecklenburg County
were dismissed and no new charges were filed.*® In addition, in November
1996, Honeycutt wrote to the South Carolina reward fund regarding Por-
ter’s assistance, and he received a substantial sum from the fund.*?

As a separate allegation of wrongdoing, which also provides circum-
stantial support for the central allegation of an explicit commitment to Por-
ter, the Bar Complaint notes that on October 30 and October 31, 1996,
Judge William H. Helms ordered Honeycutt and Brewer to provide the
court with copies of “*any statements of any kind that [Porter] had made . . .
whether it’s in written form, tape recorded or any other form’ including
Honeycutt’s own interview notes.”*?? It alleges that the two prosecutors did
not comply and further charges that they falsely told the judge that they had
done so.**

The State Bar bases these additional charges on five documents in-
volving a number of additional contacts with Porter. Four are notes of law
enforcement and prosecutorial interviews or meetings with Porter on March
29, September 6, October 4, and October 17, 1996, which were not pro-

118 Brewer & Honeycutt Bar Complaint, supra note 96, 11 31, 33.

119 g, q 50.

120 g, 1 52.

121 14, q7 48, 51. The exact amount is not given in any available document. Porter would say no
more than that it was “less than $10,000” to Hoffman’s defense. Affidavit of Elizabeth Hambourger 1 7
(July 29, 1999), Exhibits to Third Amended Hoffman MAR, supra note 8, Exhibit 4 (memorializing
July 26, 1999 interview with Porter).

122 Brewer & Honeycutt Bar Complaint, supra note 96, § 37. The quotation shown came from the
October 31 statement of Judge Helms. Trial Transcript of October 31, 1996 at 1631-32, Exhibits to
Third Amended Hoffman MAR, supra note 8, Exhibit 4.10(d); see also Brewer & Honeycutt Bar Com-
plaint, supra note 96, { 36 (referring to a similar direction of the judge on October 30, 1996); Trial
Transcript of October 30, 1996 at 1589, Exhibits to Third Amended Hoffman MAR, supra note 8,
Exhibit 4.10(c) (showing Judge Helms’ direction that “[i]f he [Porter] made any statement that was
recorded in any fashion give it to them”).

123 Brewer & Honeycutt Bar Complaint, supra note 96, { 34 (alleging that the prosecutors did not
reveal notes regarding contacts with Porter on March 29, September 6, October 4, and October 17 to
Hoffman’s attorneys); id. { 38 (alleging that Brewer, in Honeycutt’s presence, falsely told the trial judge
that the State had provided defense counsel with all statements made by Porter and Honeycutt’s notes);
id. Charges 11 (d)-(e) (alleging rule violations based on this conduct).

124 |g. Exhibits 1-3 (showing notes of March 29, September 6, and October 4, 1996 contacts);
Exhibits to Third Amended Hoffman MAR, supra note 8, Exhibit 4.18 (showing notes of October 17,
1996 contact). Although none of these notes indicate any additional deal had been made, they do show



2008] THE CRITICAL IMPORTANCE OF FULL OPEN-FILE DISCOVERY 281

vided to the judge in response to his directives.”® Moreover, the final sen-
tence was omitted from the version of a four-page typed document regard-
ing an early October 1996 meeting with Porter that was provided to the
judge.'® Under the heading of “Things To Do Ref. Porter,” the omitted
sentence reads: “Meet With Us Att. And Get Some Concessions Made To
Porter In The Event He Testifies.”*? That sentence appeared in a different
version of that same document that post-conviction counsel found when
inspecting the prosecutors’ files provided in discovery.’® A blank space
appears in its place in the version provided to Judge Helms.**

Honeycutt and Brewer denied that they knew of the federal immunity
agreement until after the Hoffman trial."® They did acknowledge that
Honeycutt told Porter that if he testified truthfully Honeycutt would report
his assistance to the Reward Fund but argued he had no control over the
Fund and his statement was the same as made to any witness for the State
who inquired about the Fund.**

Porter’s concerns with other legal problems, such as the South Carolina sentence, and his various con-
cerns regarding the federal case.

125 Brewer & Honeycutt Bar Complaint, supra note 96, 1 38 (alleging that Brewer, in Honeycutt’s
presence, falsely told the trial judge that the State had provided defense counsel with all statements
made by Porter and Honeycutt’s notes).

126 |q. Exhibit 5, at 4; see also id. ] 40 (describing the copy produced as redacted, Brewer &
Honeycutt Bar Exhibit 4, and the version shown in the text as from the unredacted version, Exhibit 5);
id. 1 41(noting failure to tell the trial judge and defense counsel of redaction); id. Charges 1 (g) (alleging
disciplinary violation based on this conduct).

There is some dispute as to the date of the meeting covered by this document. It clearly states
that it is an “Interview with Porter on October 5.” Id. Exhibit 4, at 1. Honeycutt contends that the notes
in Exhibits 4 and 5 that are labeled are in fact notes that combine meetings on two different days, Octo-
ber 3 and 4, combined with his own “to do” list. Honeycutt Answer, supra note 102, at 19-21; see also
Motions Dismiss and Answer of Scott T. Brewer at 19-22, N.C. State Bar v. Brewer, No. 05 DHC 37
(Disciplinary Hearing Comm’n of the N.C. State Bar Oct. 21, 2005) (on file with author) [hereinafter
Brewer Answer]. The Special Prosecutor states that his investigation determined the date of the meeting
was October 4, 1996 and that it was typed on October 5. Special Prosecutor’s Report, supra note 113, at
18.

127 Brewer & Honeycutt Bar Complaint, supra note 96, Exhibit 5, at 4.

128 4. Compare id. (complete version), with id. Exhibit 4, at 4 (incomplete version). The “re-
dacted” version was found by post-conviction counsel in the sealed materials submitted to Judge Helms,
while the “unredacted” version was found in the DA file. Affidavit of Robert H. Hale, Jr. Regarding
Sealed File of Porter Materials 11 4, 9(b) (Sept. 29, 2003), Exhibits to Third Amended Hoffman MAR,
supra note 8, Exhibit 4.11.

Honeycutt responded that the entries at issue were more or less a “to do list” that was changed
as items were completed and that the particular entry regarding a meeting with the federal prosecutor
was accomplished by the subsequent October 17 meeting where the “substantial assistance” agreement
was reached. Honeycutt Answer, supra note 102, at 20-22.

129 Brewer & Honeycutt Bar Complaint, supra note 96, Exhibit 4, at 4.

130 Honeycutt Answer, supra note 102, § 24; Brewer Answer, supra note 126, 27.

131 Honeycutt Answer, supra note 102, § 16; Brewer Answer, supra note 126, 133.
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The two prosecutors also argued that the order to disclose inducements
to witnesses was narrower than alleged by the Bar. Brewer notes that the
State Bar Complaint asserts it is referring to a court order, but it is in fact
guoting the defense motion that requested the *“details of any promises or
indications of actual or possible immunity, leniency, favorable treatment or
other consideration whatsoever or any inducements or threats” by federal or
state agents to prosecution witnesses.** However, the trial judge declined to
so order and instead restricted the mandate just to “any promise of immu-
nity.”*** Honeycutt argued that the “State Bar rules in effect at the time did
not place upon a prosecutor an affirmative duty to turn over impeachment
material.”*** With respect to the order of Judge Helms, Honeycutt argued
that no signed order was entered by the trial court and that the transcript
revealed that “if there was an order it was so ambiguous that Honeycutt
could not have intentionally violated [its] terms.”**

When contrasted with the litigation for a new trial on Brady grounds,
the State Bar Complaint shows something of the different nature of ethics
allegations and appears to illustrate an “easy out” for trial courts examining
the legal, as opposed to the ethical, claim. Superior Court Judge W. Erwin
Spainhour conducted a hearing on Hoffman’s Motion for Appropriate Re-
lief on April 26, 2004.%*¢In an order signed on April 30, 2004, he granted a
new trial because Hoffman’s trial attorney was unaware of the federal im-
munity granted to Porter, even though the judge found as fact that neither
Honeycutt nor Brewer knew of the grant of federal immunity either.**
Judge Spainhour’s order stated that relief was to be granted despite lack of

132 Brewer & Honeycutt Bar Complaint, supra note 96, 1 25.

133 Brewer Answer, supra note 126, 1 25.

134 Honeycutt Answer, supra note 102, 1 13.

13519, 9113, 27.

136 Brewer & Honeycutt Bar Dismissal Order, supra note 2, at 13.

137 Hoffman New Trial Order, supra note 100, Findings of Fact 11 9-11, Conclusions of Law { 4.
See also N.C. State Bar v. Brewer, 644 S.E.2d 573, 575 (N.C. Ct. App. 2007).

In making this finding, the trial court went beyond the advice given by Special Deputy Attorney
General Jill Ledford Cheek regarding the order. In a letter submitted by fax to the judge, Cheek cited
contested matters of fact which she believed made certain findings of fact inappropriate on a summary
adjudication. Letter from Jill Ledford Cheek, N.C. Special Deputy Attorney Gen., to the Honorable W.
Erwin Spainhour, N.C. Superior Court Judge (Apr. 29, 2004) (on file with author). She submitted a
revised proposed order to the judge and explained, “Finding of Fact No. 10 in the submitted Order is
controverted by the defense and accordingly, | have deleted that finding in my proposed Order . . ..” Id.
Judge Spainhour nevertheless included that paragraph, which reads, “Neither District Attorney
Honeycutt nor Assistant District Attorney Brewer sought, requested, or participated in any discussions
regarding the federal immunity agreement.” Hoffman New Trial Order, supra note 100, Findings of Fact
f 10.
Charges against Hoffman were ultimately dismissed because the prosecutor concluded he had

insufficient evidence. See Emily C. Achenbaum, A Murder Case Dissolves, NEwS & OBSERVER (Ra-
leigh, N.C.), Dec. 12, 2007, at Al.
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specific knowledge because knowledge was imputed as a matter of law to
the prosecutor.*®

On the feature of the prosecutor’s knowledge, the Brady doctrine,
which does not require that the prosecutor know of the exculpatory evi-
dence, is broader than the ethical obligation of prosecutors. Rule 3.8(d), the
applicable rule, requires disclosure of “all evidence information or informa-
tion known to the prosecutor that tends to negate the guilt of the accused or
mitigates the offense . . . .”**It is that knowledge requirement that the Dis-
ciplinary Hearing Committee in Hoke and Graves softened by finding a
violation based on a non-delegable legal duty of a prosecutor to know the
contents of his or her files and which the revised rule speaks to in requiring
a “diligent inquiry.”**® The Honeycutt and Brewer Disciplinary Hearing
Committee thus refused to dismiss an alternative ground for discipline that
was based on the prosecutors’ implied knowledge that Porter had been ne-
gotiating with federal authorities and deliberately avoiding inquiry into
whether Porter had received concessions from the federal prosecutor.** The
revised version of Rule 3.8(d), effective in November 2006, writes that re-
sult into the rule’s language itself.**

The substance of the charges in the Bar Complaint against Honeycutt
and Brewer was not litigated. Rather, it was dismissed because of the viola-

138 Hoffman New Trial Order, supra note 100, Findings of Fact 11 9-11, Conclusions of Law { 4;
see also Giglio v. United States, 405 U.S. 150, 154 (1972) (establishing that prosecutors are charged
with knowledge of others in the prosecution).

Honeycutt and Brewer argued that the court’s finding of fact that they had no knowledge of the
federal immunity agreement meant that the disciplinary charge had to be dismissed. Brewer &
Honeycutt Bar Dismissal Order, supra note 2, at 13-14. The Disciplinary Hearing Committee rejected
that argument because the Bar has concurrent jurisdiction and a superior court judge has no authority to
preempt Bar discipline. 1d. 14-16.

139 N.C. REVISED RULES OF PROF’L CONDUCT R. 3.8(d) (2006); see also Richard A. Rosen, Disci-
plinary Sanctions Against Prosecutors for Brady Violations: A Paper Tiger, 65 N.C. L. REv. 693, 714
(1987) (noting that the due process rules are in at least one sense broader than the ethical rules because
they can be violated “even if the prosecutor did not know that the evidence was false or that the exculpa-
tory evidence existed).

140 The Brady doctrine contains a materiality requirement. Rosen, supra note 139. In United States
v. Bagley, 473 U.S. 667 (1985), the Supreme Court found that the following materiality standard applied
regardless of whether the defense made a Brady argument and regardless of the specificity of any re-
quest made: “The evidence is material only if there is a reasonable probability that, had the evidence
been disclosed to the defense, the result of the proceeding would have been different. A ‘reasonable
probability’ is a probability sufficient to undermine confidence in the outcome,” id. 682. The Discipli-
nary Hearing Committee’s opinion noted that the ethical requirement was on another dimension broader
than the Brady doctrine in that the ethical rule does not include the materiality requirement of the Brady
doctrine. Brewer & Honeycutt Bar Dismissal Order, supra note 2, at 15 & 20 n.9. (“Therefore, an imma-
terial but intentional—nondisclosure of exculpatory evidence by a prosecutor could be found to be a
violation of the ethical rule and still not violate Brady.”).

141 Brewer & Honeycutt Bar Dismissal Order, supra note 2, at 16-17. This is the Bar’s Second
Claim for Relief. Brewer & Honeycutt Bar Complaint, supra note 96, 11 53-55.

142" N.C. REVISED RULES OF PROF’L CONDUCT R. 3.8(d).
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tion of what was effectively a statute of limitations provision.*** The rele-
vant provisions of the Bar rules had recently been amended to add a provi-
sion establishing a statute of limitations.'* That provision was first con-
strued in litigating this complaint.

The revised rule sets a general limitation on the filing of grievances at
six years from the “accrual of the offense,” and for offenses “the discovery
of which has been prevented by the concealment of the accused lawyer,” an
additional one-year period after discovery of the offense by the aggrieved
party or by the North Carolina State Bar counsel, “whichever is later.”**
The panel concluded that since the attorney for the aggrieved party, Hoff-
man, discovered the offense no later than February 2001, the grievance was
filed too late when the Bar opened grievance files in November (Honeycutt)
and December (Brewer) 2003, even though the Bar had no knowledge of
them until one of its lawyers read an article regarding the Hoffman case
published by the News & Observer on November 2, 2003.¢ This interpre-
tation and the dismissal of the complaint were affirmed on appeal by the
North Carolina Court of Appeals.**’

The circumstances that led to this ruling show that sometimes the stra-
tegic interests of the criminal defendant are at odds with promptly pursuing
an ethics complaint. Counsel for Hoffman stated in a newspaper article that
he did not complain to the Bar prior to securing a favorable ruling on his
client’s habeas motion out of concern that it would not be in Hoffman’s
interest to pursue a State Bar grievance against Honeycutt while they were
trying to win his agreement to grant the motion for a new trial.**

143 Brewer & Honeycutt Bar Dismissal Order, supra note 2, at 3-10.

14414, at 3-4.

145 N.C. STATE BARR. 1B.0111(€) (2003).

146 Brewer & Honeycutt Bar Dismissal Order, supra note 2, at 3-10. One of the key points is
whether “whichever is later” could be interpreted as “whichever is latest” since three possible dates
were given. The panel and the Court of Appeals ruled against the broader interpretation. N.C. State Bar
v. Brewer, 644 S.E.2d 573, 577-78 (N.C. Ct. App. 2007).

147 Brewer, 644 S.E.2d at 577-78. Another argument by the Bar for extension of the period of time
allowed for filing of the complaint was based on its contention that the violation involved felonious
criminal conduct, for which no limitation period applied. The Disciplinary Hearing Commission panel
rejected that argument on the extremely technical ground that the rule was not published in the North
Carolina Reports as required for promulgation of a new Bar rule under N.C. GEN. STAT. § 84-21.
Brewer & Honeycutt Bar Dismissal Order, supra note 2, at 10-13. The appellate court affirmed the
panel’s decision. Brewer, 644 S.E.2d at 578-79.

148 Joseph Neff, Former State Lawyers Cleared, NEws & OBSERVER (Raleigh, N.C.), Jan. 7, 2006,
at B1. The article states:

The panel determined that to be February 2002, one year after Hoffman's lawyer filed docu-
ments in court alleging withheld evidence. Mike Howell, one of Hoffman’s lawyers, said he
was disappointed by the ruling. “It is one of the worst cases of prosecutorial misconduct I've

ever heard of,” Howell said. “They lied to try to put a man to death, and then lied to cover it
up, and they still won't admit it.”

Howell said he and his co-counsel, Rob Hale of Raleigh, didn’t have enough evidence to file a
grievance until late summer 2003, after they found witnesses and documents to corroborate the charges
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I11. DISCIPLINARY ACTION AGAINST DISTRICT ATTORNEY MICHAEL
NIFONG ARISING FROM PROCEEDINGS AGAINST DAVE EVANS,
COLLIN FINNERTY, AND READE SELIGMANN IN THE DUKE LACROSSE
CASE

A. The Potentially Exculpatory Information and Nifong’s Failure of Im-
mediate Disclosure

On the late evening of March 13 and extending until sometime shortly
after midnight on the morning of March 14, 2006, the co-captains of the
men’s Duke Lacrosse team held a party at a house located at 610 North
Buchanan Boulevard in Durham, North Carolina, where three players re-
sided.™ In a momentous decision, they decided to have strippers dance at
the party, and that afternoon called an escort service asking that two strip-
pers be sent to the Buchanan address.**® Sometime between 11:00 and mid-
night, the two strippers arrived.'*

The dancing did not go well from the very start.**2One of the dancers,
Crystal Mangum, appeared to be staggering.’*® At one point, the dancers
fell to the floor.”** A player made a crude remark about the use of a broom-
stick as a sexual object, which provoked the dancers to leave the living
room where the performance was taking place and go to the bathroom
where earlier they had changed clothes.”® Later, without resuming the
dance routine, the two left the residence and departed by car, exchanging
insults with some of the players.**®

of prosecutorial misconduct. Howell said they held off complaining until May 2004, after Honeycutt
agreed that Hoffman deserved a new trial. Filing a grievance earlier would have put Honeycutt on the
defensive, and the prosecutor would never have agreed to a new trial, Howell said. “A grievance was not
in Mr. Hoffman’s interest before then,” Howell said. “Still, I’m glad Jonathan Hoffman is alive. He
might be dead if we didn’t find the evidence.” Id.; see also Brewer & Honeycutt Bar Dismissal Order,
supra note 2, at 19 n.4. Defense counsel concern that instituting disciplinary proceedings may harm the
client’s interest has been offered as a general reason why professional discipline against prosecutors is
apparently relatively infrequent. See infra notes 311-13 and accompanying